7  7 


Digitized  by  the  Internet  Archive 

in  2010  with  funding  from 

CARLI:  Consortium  of  Academic  and  Research  Libraries  in  Illinois 


http://www.archive.org/details/illinoisappellat278illi 


7?^> 


.  .  .  i 


w 


. 


/ 
PPElL  FRO* 


JIOBIOIPAL   COUHT 


^  Of. OHIO AgO. 

27  8  F.A.  6 


A 


P^.BAUMAN, 

(Plaintiff)   Appellee, 

v.  •,,_ 

£«T.  CORPORATION,  a  corporation, 

(Defendant)  Appellant. 

Opinion  filed  Deo.  19,  1934 

!  14a.  P.5ES1DIJJG  JUSTICE  HEBEL  DELIVERED  THE  OPIMOS  OF  THE  COURT. 
The  defendant  appeals  from  an  order  entered  in  the 
Muiipal  Court  of  Chicago,  overruling  the  motion  of  the  defendant 
t«voate  and  set  aside  a  judgment  against  the  defendant  and  in  favor 
o  t.e  plaintiff  for  U,000. 

The  plaintiff's  statement  is  in  trover,  and  alleges 
tjt on  April  19,  1933,  plaintiff  was  lawfully  possessed  of  his  own 
ppprty  of  one  Sash  Sedan,  and  one  automobile  robe,  being  of  the 
vfLw  of  |1,000,  and  lost  said  goods  and  chattels,  and  the  same  came 
ijt  the  possession  of  the  defendant,  who  refused  to  return  the  goods 
t  he  plaintiff.  The  defendant  filed  its  affidavit  of  merits,  which 
il  eneral  is  a  denial  of  the  allegations  contained  in  the  plaintiff's 
sjaement  of  claim. 

On  June  30,  1932,  this  case  was  on  the  trial  call  of 
Juc;e  Lyle,  a  judge  of  the  Munioipal  Court  of  the  City  of  Chicago, 
ancwhen  reached  on  that  day  the  defendant  not  being  present,  evidence 
washeard  and  the  court  found  the  defendant  guilty  in  the  manner  and 
fos  charged  in  plaintiff's  stnteyent  of  claim,  and  assessed  plain- 
tif's  damages  at  $1,000,  and  entered  judgment  for  the  amount. 

On  July  1,  1932,  a  motion  was  made  by  the  defendant  to 
vaate  said  judgment,  and  in  support  of  its  motion  defendant's  counsel 
red  into  the  record  an  affidavit  of  John  &  -fyan,  to  the  effect 
tht  he  was  the  attorney  for  the  defendant  in  the  case  of  Bauman  v. 
0.  I.  T.  Corporation,  and  that  on  the  night  of  June  39,  1933,  and 
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early  in  the  morning  of  June  33,  1933,  he  became  severely  ill  and 
suffered  acute  pains  in  his  abdomen;  that  he  did  not  le^ve  his  home 
until  about  9:30  o'clock  on  the  morning  of  June  30th;  that  he 
telepnoned  his  office  to  have  one  of  his  associates  in  the  office 
appear  and  handle  the  oase  then  pending  before  Judge  Lyle  in  the 
Municipal  Court,  but  none  of  the  attorneys  were  present  in  his  office 
at  the  time  he  telephoned;  th-^t  affiant  thereupon  left  his  home  and 
went  directly  to  the  court  room  of  the  Municipal  Court,  where  the 
case  was  on  the  oall,  and  arrived  in  Judge  Lyle's  court  room  about 
10:30  a.m.,  and  then  learned  that  an  ex  parte  judgment  had  been 
entered  against  the  defendant.  The  affiant  further  states  that  he 
was  ready  for  trial;  that  witnesses  were  notified  to  be  ready  to 
appear  in  court  upon  telephonic  communication.  It  further  appears 
from  the  affidavit  that  the  defendant  was  the  assignee  of  a  certain 
conditional  sales  contract  executed  by  the  plaintiff,  and  that  at 
the  time  of  the  alleged  conversion,  the  defendant  was  the  owner  and 
had  title  to  and  in  the  lawful  possession  of  the  autom6*bil«  and  robe. 

The  motion  of  the  defendant  to  vacate  the  judgment  was 
denied,  and  this  corporation  perfected  the  appeal. 

Upon  the  hearing  of  defendant's  motion,  the  court 
commented  upon  the  efforts  made  to  influence  the  action  of  the  court 
upon  this  motion,  and  as  a  result  of  the  court's  statements,  the 
defendant  complains  that  the  trial  court  disregarded  the  facts  and 
the  law  applicable  thereto,  and  that  the  trial  judge  was  prejudiced 
against  the  attorneys  for  the  defendant,  and  had  a  personal  aversion 
to  finance  companies. 

fe  appreciate  from  the  vigorous  statements  made,  the 
state  of  mind  of  the  court  uoon  the  efforts  to  influence  his  aotion 
upon  the  motion  now  pending.  However,  the  trial  court  should  not  be 
influenced  by  such  methods,  but  should  fairly  pass  upon  the  motion. 
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We  have  considered  the  affidavit  in  the  record,  and 
from  the  facts  stated,  are  of  the  opinion  ttr-t  the  defendant  acted 
promptly  in  presenting  its  motion  to  vacate  the  §x  parte  judgment 
entered  the  previous  day.  It  also  appears  from  the  affidavit  that  the 
attorney  representing  this  defendant  would  have  been  present  on  the 
morning  of  the  trial,  hut  owing  to  illness  was  prevented  from  appear- 
ing at  the  time  the  case  was  reached  on  the  call. 

We  are  satisfied  that  the  defendant  was  prepared  to 
offer  its  defense,  and  no  doubt  would  have  presented  its  defense 
by  witnesses  hut  for  the  illness  of  its  attorney. 

The  issue  in  this  case  is  as  to  the  ownership  of  the 
automobile  in  question. 

The  defense  is  that  the  defendant  had  title  to  the 
chattels  in  question  and  was  ia  possession  of  the  same,  and  this 
was  an  issue  of  fact  to  he  determined  from  the  evidence  upon  the  trial 
of  the  case, 

For  the  reasons  stated,  the  motion  of  the  defendant  to 
vaoate  the  judgment  entered  on  June  30,  1933,  for  ;1,000,  should 
have  been  allowed,  and  therefore,  the  case  is  reversed  and  remanded 
with  directions  that  the  motion  to  vacate  he  allowed,  and  the  judgment 
entered  on  June  30,  1933,  for  the  plaintiff  for  #1,000  toe  set  aside 
and  the  case  proceed  to  a  hearing  upon  the  evidence  to  he  offered 
by  the  parties, 

REVERSED  AND  REMAIOSD  WITH  DIRECTIONS. 

WILSON  AND  HALL,  JJ,  GOKCUR. 
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PEOPLE  OF  THE  STATS  OF   #LLIiK-T3, 
Def endanjf  in  Error, 


CRIMIML  COURT 


> 


\ 
TERRY  TSRRILL  (impleaded)  )  K  COUNTY. 

Plaintiff  in  Error.  )  f&    (   O  X«A«  0  1^ 

Opinion  filed  Deo.  19^  1934 
MR.  PRESIDING  JUSTICE  REBEL        ED  THE  OPIKIOH  OF  THE  COURT. 

The  defendant  by  writ  of  error  directed  to  the  Criminal 
Court  of  Cook  County  seeks  to  review  the  record,  from  which  it  appears 
that  a  judgment  was  entered  finding  the  defendant  guilty  of  receiving 
stolen  property.  A  hearing  was  had  before  the  court  without  a  jury, 
a  jury  having  been  waived,  and  the  court  imposed  a  sentenoe  of  one 
year  in  the  house  of  correction  and  a  fine  of  $100  and  costs. 

The  indictment  upon  which  the  defendant  was  tried 
contained  five  counts.  The  first  count  charged  the  defendant  with 
the  theft  of  a  motor  vehicle;  the  second  count,  charged  the  theft  of 
a  truck;  and  the  third  count,  charged  the  defendant  with  receiving- 
stolen  property  for  his  own  gain  and  to  prevent  the  owner  from 
again  possessing  the  property,  the  owner  bting  Birck  Fellinger,  a 
corporation;  the  fourth  count  charged  the  defendant  with  driving  a 

motor  vehicle  upon  a  street  without  the  oonsent  of  the  owner;  and 

receiving 
the  fifth  count  charged  the  defendant  with/stoien  property  in  the 

language  of  the  criminal  code* 

The  defendant  was  arraigned,  and  entered  a  plea  of 

not  guilty,  and  bji  agreement  of  the  defendant  and  the  state's 

attorney,  trial  by  jury  was  waived  and  the  cause  submitted  to  the 

court  for  a  hearing.  At  the  conclusion  of  the  hearing  the  court 

entered  a  finding,  which  was  as  follows: 

"Doth  find  the  said  defendant,  Terry  Terrill,  guilty  of 
receiving  stolen  property  -  value  of  property  ;14,50,« 
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The  court  further  found  tne  ■  ge  of  the  defendant  to  be  eighteen  years. 

Upon  disposing  of  the  motion  for  a  new  trial,  the 

court  again  entered  a  finding  in  words  and  figures  as  follows: 

"And  the  court  being  fully  advised  in  the  premises  doth  find 
the  said  defendant,  Terry  Terrill,  guilty  of  receiving 
stolen  property  -  valiie  of  property  #14,50." 

and  judgment  of  the  court  was  entered  in  words  and  figures  as  follows: 

"Therefore,  it  is  considered,  ordered  and  adjudged  by 
the  court  that  the  defendant,  Terry  Terrill,  is  guilty 
of  the  same  crime  of  receiving  stolen  property  knowing 
the  same  to  he  stolen  for  the  defendant's  own  gain  and 
to  prevent  the  owner  from  again  possessing  the  same  -  value 
of  property  |14.50  upon  the  indictment  in  this  cause,  on 
said  finding  of  guilty,  etc," 

On  June  33,  1933,  the  motion  of  the  defendant  to  vacate 
the  judgment  entered  hy  the  court  was  overruled.  There  toeing  no  hill 
of  exceptions  included  in  the  record,  the  presumption  follows  that 
the  evidence  established  beyond  a  reasonable  doubt  the  material 
facts  upon  which  judgment  was  entered  by  the  court. 

The  only  question  before  this  court  is  the  one  raised 
by  the  defendant,  and  that  is  that  the  finding  of  the  court  that 
the  defendant  was  guilty  of  receiving  stolen  property,  as  above 
stated,  is  not  a  finding  that  the  defendant  was  guilty  of  any  oriae 
knorn  to  the  laws  of  the  State  of  Illinois,  and  therefore  is  void. 
The  record  does  not  disclose  that  objections  were  made  by  the  defend- 
ant to  any  of  the  proceedings  properly  before  the  trial  oourt  other 
than  indicated  in  this  opinion.   ;e  can  all  agree  that  if  the 
is  void  for  the  reasons  stated,  then  the  presumption  that  there 
was  evidence  which  justified  the  court  in  finding  the  defendant 
guilty  is  of  no  avail.  In  order  to  determine  whether  the  finding 
of  the  oourt  is  not  sufficient  to  sustain  the  judgment  it  will  be 
necessary  to  oonsidar  the  indictment,  finding  and  judgment  of  the 
oourt.  The  finding  of  the  court  should  be  reasonably  construed  and 
should  not  be  set  -side  unless  the  court  failed  to  find  upon  a 
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material  issue  involved,  lihile  the  finding  of  the  court  is  informal, 
its  meaning  ia  plain.  The  defendant  was  charged  with  receiving 
stolen  property,  knowing  the  same  to  have  been  stolen.  The  finding 
being  reasonably  construed,  ve  have  as  a  fact  that  the  defendant  was 
in  possession  of  stolen  property,  and  the  judgment  clearly  contains 
a  finding  upon  e^ch  element  necessary  to  sustain  the  conviction, 
and  judgment  entered  by  the  court  should  not  be  set  aside  where  from 
the  whole  record  the  meaning  of  the  v/ords  used  is  clear.  The  people 
▼•  Fat  rick.  3??  111.  310. 

The  judgment  in  this  case  will  therefore  be  affirmed. 
JUJGMSHT  AFFIRMED. 

WILSON  AKD  HALL,  JJ.  OOMCUR. 
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PEOPLE   OF  THE;   STATE  OF  J£lIKGI3,    ex  relj/fj    I  WRIT   OF  ERROR 
JOHN   3.    RU3CH,  >^ 


COUNTY  COURT 


:2  V  a  I.a.  61 9s 


OOOK   COUNTY. 


Defendant  in  Error, 
v. 
WILLIAM  FORD, 

Plaintiff  in  Error. 

Opinion  filed  Dec.  19,  1934 

MR.  PRESIDING  JU3TICE  HEBBL  DELIVERED  THE  OPINION  OF  THE  COURT. 
The  defendant  upon  a  writ  of  error  directed  to  the 
County  Court  of  Cook  County  seeks  to  review  an  order  entered  by 
the  County  Court  adjudging  defendant  in  contempt  of  court,  and 
imposing  a  sentence  of  one  year  imprisonment  in  the  county  jail  for 
a  violation  of  the  Election  laws. 

A  petition  was  filed  on  August  10,  1933,  in  the  County 
Court  of  Cook  County  by  one  John  S.  Rusoh,  Chief  Clerk  of  the  Board 
of  Election  Commissioners  of  the  City  of  Chicago,  charging  that  the 
defendant  was  judge  of  election  in  the  11th  precinct  of  the  4?th  Ward, 
Chicago,  at  a  general  election  held  on  November  8,  1933;  that  the 
defendant  and  other  poll  officials  of  said  precinct  while  serving 
as  judges  and  clerks  of  election  in  said  presinot  did  fraudulently 
and  unlawfully  make  a  false  canvass,  tally,  proclamation  and  return 
of  the  votes  cast  Toy   the  registered  voters  in  said  precinct  in  said 
election,  and  were  guilty  of  corrupt  and  fraudulent  conduct  and 
practioe  in  the  duty  performed  by  them.  A  rale  to  show  cause  was 
entered,  and  after  a  hearing  before  the  court  in  the  presence  of  the 
defendant,  the  trial  judge,  on  October  30,  1937,  entered  an  order 
finding  that  at  a  general  election  held  on  November  4,  1930,  the 
defendant  and  other  officials  acting  as  judges  and  clerks  at  said 
election,  fraudulently  and  unlawfully  made  a  false  canvass  and 
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return  of  the  votes  oast  "by  the  registered  voters  in  said  precinct j 
that  the  defendant  and  the  other  election  officials  were  guilty  of 
misconduct  and  misbehavior  as  officers  of  the  County  Court  of  Gook 
County.  The  defendant  was  sentenced  to  imprisonment  for  one  year  in 
the  county  Jail  of  Cook  County  and  the  other  judges  and  olerks  rere 
found  guilty  and  fined  0150  each. 

Upon  the  trial,  it  was  stipulated  and  agreed  by  the 
respective  parties  in  the  proceeding  that  the  judges  and  clerks  named 
in  the  petition  acted  as  judges  and  clerks  in  the  11th  precinct  of  the 
47th  Ward  at  ft  general  election  held  on  Movember  8,  1933,  in  the  City 
of  Chicago,  Illinois,  and  that  a  recount  directed  by  the  county  judge 
.showed  discrepancies,  as  set  forth  in  the  petition. 

There  were  also  offered  and  received  in  evidence 
Exhibits  1,  2,  3  and  4,  being  the  two  poll  hooks  and  the  tally  sheets, 
and  the  result  of  the  recount  of  the  ballots  in  the  contest  entitled 
Heller,  v.  Hasten,,  a  case  then  pending  in  the  County  Court,  was 
admitted  in  evidenoe  in  lieu  of  a  further  recount* 

The  discrepancies  as  shown  hy  the  recount  were  in 
favor  of  certain  candidates  for  judges  of  the  Municipal  Court  of 
Chicago,  who  received  from  75  to  114  more  votes  than  were  cast  by 
the  registered  voters  and  put  in  the  ballot  box,  and  as  to  all  the 
other  candidates,  who  received  from  31  to  79  fewer  votes  than  were 
oast  by  the  registered  voters  and  tallied  for  them. 

The  defendant  acted  as  judge  at  the  general  election, 
together  with  the  other  election  officials  named,  and  testified 
that  he  had  served  as  judge  of  election  three  or  four  times,  and  from 
the  evidence  it  appears  that  on  the  day  in  ouestion,  after  the  polls 

ere  closed,  the  ballot  box  was  opened  and  the  ballots  amoved;  and 
that  the  defendant  called,  from  the  separate  judicial  ballots,  the 
names  of  the  candidates  receiving  votes  to  a  Mrs.  Mollie  Howard,  also 
a  judge  of  election,  and  she  tallied  the  votes  upon  a  separate  sheet 
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of  paper  aa  announced  by  the  defendant.  The  defendant  testified 
that  he  did  not  watch  Mrs*  Howard  as  to  whether  she  tallied  the  votes 
so  called  by  him  from  the  oallots,  and  was  unable  to  account  for  the 
discrepancies.  Mrs.  Howard,  however,  testified  that  she  tallied  the 
votes  as  announced  by  the  defendant.  It  also  appears  from  the  evidence 
that  the  other  judges  and  clerks  of  election  were  counting  the  big 
ballots  so  called  and  oast  at  this  general  election.   It  also  appears 
from  the  evidence  that  Mrs.  Howard  turned  over  to  lisle  Johnson,  tine 
of  the  clerks,  the  sheet  of  paper  upon  which  she  tallied  the  votes 
for  the  judicial  candidates,  and  that  the  total  vote  for  these 
candidates  was  entered  upon  the  tally  sheets. 

The  judges  and  clerks  after  acceptance  of  a  commission 
issued  by  the  County  Court  of  Oook  County  to  act  as  judges  and  clerks 
of  the  election  become  officers  of  the  court,  and  shall  be  held  to 
be  liable  upon  complaint  for  misbehavior  in  the  exercise  of  their 
office,  and  failing  to  perform  their  respective  duties  as  provided  for 
by  the  election  law,  the  complaint  will  be  tried  in  open  court  in  a 
summary  msaaner  on  oral  testimony.  Chapter  46,  JPnra,  517  of  an  act 
entitled  "Election  Law"  Oahill»s  111.  Rev.  Stat.  1933,  provides  for 
the  method  to  be  followed  in  the  canvass  of  wotes  cast  by  the  regis- 
tered voters  after  the  closing  of  the  polls  on  election  day,  and  it 
is  apparent  that  the  judges  and  the  clerks  in  question  did  not  follow 
or  comply  with  the  election  law.  The  method  to  be  followed  provides, 
in  substance,  that  the  judges  shall  act  jointly  after  the  removal 
of  the  ballots  from  the  ballot  box;  shall  examine  the  ballots  and 
separate  the  ballots  containing  the  names  of  the  same  candidates, 
and  the  offices  designated,  into  separate  piles,  which  stall  be 
counted  in  tens  and  announced  by  the  judges  to  the  clerks,  who  shall 
tally  the  same  upon  the  tally  sheets.  Then  the  judges  shall  canvass 
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eaoh  of  the  ballots  usually  called  "^lit"  ox  " seratehed*  ballots, 

by  calling  the  name  of  e«ch  candidate  and  the  office  designated  and 

voted  for,  and  the  clerks  of  the  election  shall  tally  the  same. 

Upon  conclusion  of  the  canvass,  the  clerks  shell  compare  the  votes 

received  by  each  candidate,  and  ishen  the  eler&s  shall  agree  upon 

the  number,  the  votes  tallied  «n&  received  by  the  candidates  shall 

be  bo  announced.  It  was  certainly  not  in  compliance  with  the 

election  law  for  the  judges  and  clerks  in  the  precinct  in  Question 

to  act  separately  and  to  canvass  the  votes  as  was  done  in  this  case* 

The  defendant  separately  and  apart  from  the  other  officials  assumed 

to  canvass  the  judicial  ballots  cast  at  the  election,  which  conduct 

was  a  flagrant  disregard  of  the  law,  and  misbehavior  such  as  would 

justify  punishment  for  Contempt  of  court  by  the  County  Gourt  of  Cook 

County. 

It  Is  also  contended  that  the  guilt  of  the  defendant 

was  not  established  from  the  evidence  t©  be  beyond  a  reasonable  doubt. 

This  court  has  adopted  the  rule  stated  in  the  case  of  People^  ex  rel. 

v.  Soft  wag, .  general  Me.  37334,  in  these  worda| 

"In  l  contempt  Mtl  of  this  kind  w®   think  the  petitioner 
is  not  required  to  prove  the  guilt  of  the?  respondents 
beyond  a  reasonable  doubt,  but  is  required  to  produce 
•most  convincing  evidence  of  the  truth  of  the  charge1 
before  the  respondents  ean  be  found  guilty,  the  proceed- 
ing being  quasi-criminal.  Dealer  v.  Levy.  168  m,  App.  41." 

The  evidence  in  the  instant  case  is  sufficient  to  justify  the  order 

entered  by  the  court. 

It  has  been  called  to  our  attention  by  the  defendant 

that  judgment  and  sentence  are  not  responsive  to  the  offense  with 

which  the  defendant  is  charged,  and  after  term  time  the  court, 

without  jurisdiction,  amended  the  judgment  order.  The  ground  for 

defendant's  contention  is  that  he  is  charged  with  a  contempt  of 

court  for  misbehavior  as  an  officer  of  the  court;  thst  the  misconduct 
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is  alleged  to  have  tn.ken  place  on  November  8*  1933,  whereas  the 
judgment  of  the  court  is  for  misconduct  and  misbehavior  that 
occurred  on  November  4,  1930.   There  is  no  ouestion  th=?t  the  court 
amended  the  judgment  order  after  term  time  to  show  the  true  date 
of  the  election,  whioh  was  held  on  Ho^ember  8,  1933,  and  not  on 
November  4,  1930.  There  is  no  dispute  that  the  election  was  held 
on  November  8,  1933,  and  this  date  was  stipulated  by  all  the  parties 
in  open  court,  which  of  course  included  the  defendant.  It  would  be 
a  strained  construction  for  this  court  to  hold  there  was  not  a 
sufficient  memorandum  from  which  the  trial  court  could  amend  the 
judgment  order  and  thereby  fix  the  true  date,  which  date  was 
admitted  by  the  defendant  to  be  the  date  upon  which  the  election  was 
held.  The  judgment  will  be  affirmed. 

JUDGMENT  AFFIRMED, 

WILSON  AND  HALL,  JJ.  CO&OU  i. 
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SARA  SOMAOH, 

Plaintiff-  Appellee, 
v. 


/ 


CIRCUIT   COURT   OF 


OREEH    BOX  GO.,    IBC.,  /        )  ^  Wh°°W TY/' 

(  o    J..A.  o^O 

Defendant  -  Appellant.  )  ^ 

Opinion  filed  Deo.  19,  1934 

MR,  PRESIDING  JUSTICE  HEBEL  DELIVERED  THE  OPIHIOM  OF  THE  COURT. 

The  defendant  appealed  from  •  judgment  entered  by  the 
court  in  favor  of  the  plaintiff  on  the  verdict  of  the  jury  for  $3, 000. 
This  is  an  action  instituted  by  the  plaintiff  to  recover  damages  for 
injuries  sustained  by  reason  of  an  automobile  accident.  The  cause 
now  in  this  court  was  the  second  trial  of  the  issues,  which  resulted 
in  a  verdiot  and  judgment  for  the  plaintiff.  Ho  question  is  raised 
as  to  the  sufficiency  of  the  pleadings. 

The  facts  are  th^t  the  accident  oocurred  on  April  6, 
1931,  sbout  5.45  P.M.,  at  the  intersection  of  Armitage  and  Albany 
avenues,  which  streets  are  located  in  the  northwest  part  of  the  City 
of  Chicago.  At  the  time  of  the  accident  the  weather  was  clear  and 
the  street  dry.  Armitage  Hvenue  is  38  feet  wide,  and  runs  east 
and  west.  Upon  this  street  are  two  street  car  tracks  for  east  and 
westbound  street  car  traffic.  Armitage  avenue  is  paved,  also  Albany 
avenue,  which  is  ■  residential  street  30  feet  wide,  extends  north 
and  south,  and  intersects  Armitage  avenue  at  right  angles.  The 
automobile  th?t  collided  with  the  plaintiff  ™ss   traveling  in  a 
westerly  direction  on  Armitage  avenue  on  the  westbound  car  tracks. 
This  automobile  was  being  driven  by  one  Peterson,  a  salesman  for 
the  defendant  company,  and  seated  in  the  ear  with  him  was  one  Karlman, 
a.  co-employee. 

The  conflict  in  the  evidence  is  as  to  where  the  plain- 
tiff was  at  the  time  of  the  accident. 
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The  evidence  of  the  plaintiff  is  to  the  effect  that 
as  she  walked  west  from  the  southeast  to  the  southwest  corner  of 
the  intersection  she saw  a  street  car,  whioh  had  been  standing  at 
the  southwest  corner,  start  up  and  go  east;  that  at  the  southwest 
corner  she  looked  west,  saw  no  ttaffic,  looked  east,  saw  an  auto- 
mobile coming  toward  her  a  block  away;  that  .she  -walked  north  across 
Armitage  avenue  on  the  crosswalk  and  noticed  th«t  the  street  car  was 
not  then  in  sight;  th?t  as  the  plaintiff  crossed  the  eastbound  car 
tracks  she  looked  east  again  and  saw  the  automobile  driven  by  Peterson, 
the  salesman  for  the  defendant,  coming  toward  her  in  the  westbound 
car  traoks;  that  at  the  time,  the  automobile  was  from  15  to  30  feet 
from  the  plaintiff,  and  was  traveling  at  a  speed  from  35  to  40  miles 
an  hour;  that  plaintiff  heard  no  warning  signal  or  noise  from  the 
application  of  the  brakes;  that  the  automobile  did  not  slacken  its 
speed,  and  the  car  struck  the  plaint  if f  and  she  was  injured;  that 
she  did  not  remember  anything  further  until  she  was  taken  from  under 
the  automobile. 

The  defendant  offered  the  evidenoe  of  Peterson,  the 
driver  of  the  ccr,  who  was  employed  by  the  defendant  as  a  salesman. 
Peterson  testified  that  at  the  time  of  the  accident  he  was  driving 
with  Karlman  in  the  car,  west  on  Armitage,  after  his  day's  work, 
and  as  they  approached  the  intersection  of  Armitage  and  Albany  avenues 
he  saw  a  street  oar  headed  east,  standing  back  from  the  intersection; 
that  an  automobile  had  stopped  in  front  of  the  street  car  so  that 
it  oould  not  make  a  regular  cross  stop;  thnt  Peterson  was  driving 
in  the  westbound  car  rails,  and  as  they  passed  through  the  inter- 
section and  continued  driving  in  the  rails,  he  drove  the  car  at  a 
speed  of  about  15  miles  an  hour,  and  as  the  automobile  arrived  at 
a  point  almost  at  the  west  end  of  the  street  car,  which  was  still 
standing  back  of  the  intersection,  the  plaintiff,  came  out  from 
behind  the  street  car;  that  Peterson  immediately  applied  the  brakes. 
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and  swerved  the  automobile,  whioh  struck  the  plaintiff,  who  was 
about  4  or  5  feet  west  of  the  west  end  of  the  street  car* 

There  was  evidence  by  Karlman  and  Schmidt.  Karlman 
was  riding  in  the  car  with  Peterson  at  the  time  of  the  accident.  He 
testified  the  plaintiff  was  picked  up  after  the  accident  150  to  200 
feet  from  the  northwest  corner  of  the  intersection.  Schmidt  testified 
ths.t  he  was  driving  east  on  Armitage  avenue  toward  the  scene  of 
the  accident  at  the  time  it  happened.  Schmidt  saw  the  street  car 
as  he  passed  through  the  intersection  of  Armitage  and  Kedzie,  a 
block  west  of  Albany  avenue.  &e  was  at  a  point  about  100  feet  west 
of  the  street  car,  which  was  standing  back  from  the  intersection  of 
Albany  avenue  when  the  plaintiff  stepped  out  from  behind  it  into 
the  path  of  Peterson" s  automobile,  and  he  was  looking  at  her  when 
the  accident  happened. 

One  of  the  questions  is:  Was  Peterson,  the  driver  of 
the  automobile,  acting'  in  the  course  of  his  employment  with  the 
defendant  at  the  time  the  accident  occurred?  From  the  facts  as 
they  appear  in  the  record,  Peterson  entered  the  employment  of  the 
Green  Box  Company,  the  defendant,  during  the  latter  part  of  1929. 
His  employment  continued  until  sometime  in  1932. 

The  defendant  had  offices  at  1840  Carroll  Avenue,  in 
the  City  of  Chicago,  and  was  engaged  in  the  manufacture  of  wooden 
shipping  boxes  or  crates,  which  were  used  for  the  shipping  of  goods. 
Orders  for  these  boxes  or  orates  were  obtained  through  the  solici- 
tation of  salesmen,  and  Peterson  was  employed  for  the  purpose  of 
soliciting  such  orders. 

Under  the  terms  of  Peterson's  employment  he  was  paid 
a  salary  by  the  Green  Box  Company  of  S200  per  month,  and  received 
no  other  compensation.  In  addition  to  the  1200  per  month  salary, 
Peterson  was  given  the  use  of  the  company's  automobile,  which  he 
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used  in  the  regular  business  of  the  defendant  during  business  hours. 
His  business  hours,  or  hours  of  work,  were  from  9:00  o'clock 
in  the  morning  until  4:30  or  5:00  o'clock  in  the  afternoon.  Under 
his  arrangement  with  the  Green  Box  Company,  this  automobile  was 
used  by  Peterson  in  going  to  work  from  his  home  and  in  returning 
after  closing  hours.  After  the  day's  work  was  finished  at  5  o'clock 
in  the  evening  on  the  day  in  question,  Peterson  left  the  plant  of 
the  defendant  to  return  to  his  home,  and  was  driving  this  automobile 
at  the  time  of  the  accident.  The  general  upkeep  of  the  car, 
including  gasoline,  oil  ?md  minor  repairs,  during  business  hours  was 
paid  for  by  the  Green  Box  Company,  but  Peterson  paid  the  expense 
of  gasoline,  oil  and  repairs  incurred  by  him  in  driving  the  car  at 
other  times  than  during  business  hours.  At  the  time  the  accident 
occurred  a  sample  box  was  in  the  rear  of  the  oar  on  the  floor,  and 
this  box  was  of  the  same  general  type  of  wooden  box  as  that  manufact- 
ured by  the  defendant,  and  used  by  Peterson  to  induce  sales  to 
prospective  purchasers. 

The  question  as  to  whether  Peterson  in  driving  the 
automobile  was  acting  as  the  agent  of  the  defendant  and  using  the 
car  in  the  course  of  his  employment  at  the  time  the  injury  was  sus- 
tained, is  largely  one  of  fact,  and  one  to  be  determined  by  the  jury, 
guided  by  proper  instructions  of  the  court.  There  is  the  -Omission 
by  the  defendant  that  it  owned  the  automobile.  At  the  time  of  the 
accident  the  automobile  was  being  driven  by  Peterson,  with  the  consent 
of  the  defeniant,  and  used  by  him  to  reach  his  home.  Peterson  stored 
the  automobile,  by  arrangement  with  Mr.  Green  of  the  defendant  company, 
in  a  garage  in  the  rear  of  Peterson's  home. 

As  we  have  stated,  the  employee  Peterson  was  driving 
the  oar  home  and  it  was  a  part  of  his  duty  to  store  this  oar.  The 
question  of  the  uae  of  the  c-^r  by   Peterson  at  times  other  than  during 
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business  hours  is  not  material  or  helpful  in  passing  upon  the 
question  whether  the  car  was  drivfcn  by  Peterson  in  the  course  of  his 
employment  at  the  time  of  the  accident.  From  the  facts  as  we  view 
them,  we  believe  it  was  a  part  of  Peterson's"  duty  to  drive  the  car 
at  the  time. 

It  is  also  contended  by  the  defendant  that  the  court 
erred  in  overruling  defendant's  motion  for  a  new  trial,  on  the  ground 
that  the  verdict  is  against  the  manifest  weight  of  the  evidence. 

the  evidence  is  conflicting  as  to  whether  the  plain- 
tiff was  injured  upon  the  crosswalk  at  the  intersection  by  the 
negligent  driving  of  the  automobile  by  the  defendant's  agent,  or 
whether  she  was  passing  around  the  rear  of  the  street  oar  standing 
at  the  intersection  snd  stepped  in  front  of  the  oar  being  driven  by 
Peterson,  and  was  injured.  The  facts  were  before  the  jury,  and  it 
was  for  the  jury  to  decide  as  to  the  credibility  of  the  witnesses 
and  the  weight  of  the  evidence,  and  whether  the  proof  established 
that  the  plaintiff  was  in  the  exercise  of  due  care  and  eaution  for 
her  own  safety,  and  that  the  defendant  was  guilty  of  the  negligence 
alleged,  We  believe  that  the  evidence  was  sufficient  and  justified 
the  verdict  of  the  jury  and  the  judgment  entered  by  the  oourt. 

finally,  the  defendant  contends  that  the  court  erred 
in  refusing  to  grant  a  new  trial  on  the  ground  that  one  of  the  jurors 
was  intoxicated.  The  judge  presiding  at  the  trial  called  attention 
to  the  attorneys  that  something  was  wrong  with  one  of  the  jurors  and 
sta.ted  that  the  bailiff  thought  the  juror  had  been  drinking.  There 
was  some  discussion  as  to  the  juror's  oondition,  and  finally  the 
trial  proceeded  to  a  conclusion,  without  any  objection  having  been 
made  by  any  of  the  parties.  The  trial  court  in  proceeding  with  the 
trial  exercised  its  discretion,  and  in  passing  upon  the  question  as 
to  the  condition  of  the  juror,  was  in  a  much  better  position  than 
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is  this  court.  Therefore,  we  are  loath  to  say  that  the  trial 
oourt  erred  upon  this  question,  Graybea.^,  et  al.  v,  Gardner  et  al, 
48  111,  App.  305,  The  defendant  did  not  complain,  but  continued 
with  the  trial  and  submitted  Its  cause,  and  hoped  for  a  favorable 
verdict.  Having  speculated  as  to  a  favorable  outcome  and  lost, 
he  cannot  at  this  time  complain. 

Finding  no  reversible  error  in  the  reoord,  the 
Judgment  will  be  affirmed. 

JUQ&MEHT  AFFIRMES. 

WILSON  AND  HALL,  J J.  CONCUR. 
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CLARENCE  F.  BUCK,    as  Rec   iver  of 

C/LUMST  NATIONAL  B.NK  OF  CHICAGO, 


(Plaintiff)  Appellee,         JX        APPEAL  FROM 

V.  CIRCUIT  COURT | 

ROBERT  HONORS  BROSSH,  )  COOKJJOUNTY 

(Defendant)     Appellant.  )£&''&     X  «/i«    O.^Q 

Opinion  filed  Dec.   19,   1934 

MR.    JUSTICE  HALL   DELIVERED  THE   OPINION  Of  THE  COURT. 

On  November  29th,    1932,   a   judgment   in   the  sum  of  |1, 767.82 
was  entered  against  defendant  in  the  Circuit  Court  of  Cook  County  on 
a  judgment  note  for  #1,500.00  executed  by  defendant,   dated  December 
16th,   1931,   and  payable  to   the  Calumet  National  Bank.     The  note  pro- 
vided for  the  payment  of  interest  after  maturity  until  paid  at  the 
rate  of  7$  per  annum,   together  with  reasonable  attorneys  fees.     The 
judgment  included  the  amount  of  the  face  of  the  note,    interest  there- 
on,  and  attorneys  fees  of  #150.00.     The  judgment  is   in  favor  of 
Clarence  F.  Buck,  receiver  of  the  Calumet  National  Bank.     On  December 
7th,  1932,   defendant  filed  a  verified  petition  in  the  Circuit  Court, 
praying  that  the  judgment  by  confession  be  vacated  and  set  aside,   or, 
in  the  alternative,   that  judgmaat  and  execution  be  stayed,   and  that 
petitioner  be  given  leave  to  plead  and  defend  on  the  merits  of  the  case. 

The  petition  is  in  substance  that  the  note  in  question  was 
executed  by  the  defendant  in  blank,   and  as  a  renewal  of  a  series  of 
other  notes;     that  the  defendant  received  no  consideration  for  the 
note  upon  which  judgment  was  confessed;     that  at  the  time  of  the  exe- 
cution of  the  original  note,   of  which  the  note  upon  which  judgment 
was  oonfessed  is  a  renewal,  defendant  was  engaged  in  clearing  up  the 
title  to  some  real  estate  in  which  the  Calumet  National  Bank  had  a 
substantial  investment  and  interest,   and  that  in  connection  with  the 
clearing  up  of  the  title  to  the  property,    it  was  necessary  for  the 
Calumet  National  Bank  to  expend  through  the  defendant  various  sums  of 
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money  to  pay  off  mechanics  liens  and  other  claims  against  certain  real 
estate;     that  all  of  defendant's  dealings  with  the  hank  were  witfo  Emil 
G.  Seip,   its  president;     that  as  such  president,  Seip  represented  to 
defendant  that  it  would  he  advisable  to  carry  the  property  in  the  name 
of  an  individual,   and  that  various  sums  of  money  from  time  to  time 
advanced  by  the  hank  should  he  evidenced  as  loans  to  this  individual, 
and  that  defendant,  with  full  confidence  in  the  hank  ond  its  offieers, 
agreed  to  and  did  execute  various  notes,  mortgages  and  other  evidences 
of  indebtedness  for  the  sole  benefit  of  the  bank;     that  at  no  time  was 
the  defendant  the  principal  in  the  transaction,   but  at  all  times  acted 
as  agent  and  servant  of  the  bank  in  taking  title  to  the  property,  ex- 
ecuting certain  mortgages  in  connection  therewith,  erecting  buildings 
thereon  and  clearing  up  titles  to  the  real  estate;     that  it  was  rep- 
resented to  the  defendant  by  Seip,   acting  as  president  cf    the  bank, 
that  the  bank  would  not  look  to  defendant  personally  for  the  satis- 
faction of  any  of  the  loans;     that  pursuant  to  -title  arrangement  set 
forth,  defendant  at  various  times  executed  various  instruments  at  the 
request  of  and  for  the  benefit  of  the  bank,   including  the  note  In 
question;     that  in  the  latter  part  of  1930,    defendant  requested  and 
was  granted  a  loan  of  ^500.00  from  the  Calumet  National  Bank,  and  to 
evidence  this  loan  he  executed  his  promissory  note  for  the  sum  of 
#500.00,    and  after  this  latter  note  besoms  due,  this  principal  note  - 
the  note  sued  on  -  was  executed  in  place  of  various  other  notes,   that 
defendant  deposited  a  mortgage  in  the  sum  of  #2,000.00  as  security 
for  the  said  sum  of  #500.00,  which  was  the  actual  amount  of    the  loan 
to  him  by  the  bank,   end  that  any  amount  over  the  sum  of  #500.00  rep- 
resented by  the  note  in  question  was  used  and  expended  for  the  sole 
benefit  of  the  Galumet  National  Bank,    and  that  defendant  received  no 
consideration  therefor,  except  the   said  sum  of  #500.00,   which,   as  de- 
fendant alleges,  had  been  paid  in  full  to  the  bank  at  the  time  of  the 
entry  of  the   judgment,  as  hereinbefore  set  forth. 
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After  the  entry  of  the  judgment,  a  garnishment  proceeding 
was  instituted  thereon  against  the  First  National  Bank  of  Chicago.  Up- 
on the  presentation  of  the  petition  of  defendant  as  hereinbefore  set 
forth,   in  addition  to  the  motion  to  open  up  the  judgment,   defendant 
moved  that  the  garnishment  proceeding  he  quashed,    and  the  garnishee 
discharged.     On  December  10th,   1933,  both  motions  were  denied,   and 
the  court  entered  the  following  order: 

"This  cause  coming  on  to  be  heard  upon  the  defendants 
motion  to  vacate  the  judgment  heretofore  entered  herein  by- 
confession  November  39,  A.   D.  1932,   after  arguments  of 
counsel  and  due  deliberation  by  the  court,    said  motion  is 
denied,   to  which  the  defendant  excepts. 

Thereupon  this  eause  coming  on  to  be  heard  upon  the 
defendants  motion  to  quash  the  garnishment  proceedings 
filed  in  said  cause  and  to  have  the  garnishee  herein  dis- 
missed after  arguments  of  counsel  and  due  deliberation  by 
the  court,    said  motion  is  denied,   to  which  the  defendant 
excepts* 

Thereupon  the  defendant  having  entered  his  exceptions 
herein,  prays  an  appeal  from  the  above  orders  of  this  court 
to  the  Appellate  Court  in  and  for  the  First  District  of  the 
State  of  Illinois  which  is  allowed  upon  filing  herein  his 
appeal  bond  in  the  penal  sum  of  two  hundred  fifty  dollars 
(|230,00)    to  be  approved  by  the  court  within  thirty  days 
from  this  date  and  sixty  days*   time  from  this  date  is  hereby 
allowed  the  defendant  in  which  to  file  his  bill  of  exceptions 
herein." 

After  the  record  was  filed  here,   plaintiff  moved  to  dismiss  the  ap- 
peal upon  the  ground  that  a  single  appeal  was  taken  from  two  separate 
final  orders,    instead  of  separate  appeals  from  each  order.     This  ■otion 
was  reserved  to  the  hearing. 

The  question  for  determination  here  is  whether  or  not  de- 
fendant, by  his  verified  petition,   states  sufficient  facts,  which,   if 
taken  as  true,   present  a  meritorious  defense.     Defendant's  brief  is 
of  no  aid  to   the  oourt  on  this  question.  The  statement  that  defendant 
himself  received  no  consideration  for  the  note  in  question,   in  our 
opini&n,   is  not  sufficient.     There  is  nothing  in  the  petition  which 
even  suggests  that  the  bank  did  not  advance  funds  to  the  full  amount 
of  the  note  in  consideration  of  its  execution  and  delivery  to  the 
bank  by  defendant.  Defendant  states  that  in  his  dealings  with  the 
bank,    end  in  the  giving  of  the  note,  he  was  acting  as  the  agent  of 
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the  bank.     No  sufficient  facts  in  this  regard  are  set  forth  in  the 
petition  to  ascertain  whether  this  is  true  or  not,   or  that  funds  of 
the  bank  were  not  advanced  by  the  bank  in  consideration  of  the  note 
given  by  defendant. 

In  Gilmore  v.  German  Savings  Bank,   89  111.  i,pp.  442,   the 
facts  were  similar  to   the  alleged  facts  set  up  in  the  petition  filed 
in  this  case.     There  a  judgment  had  been  obtained  on  a  judgment  note 
by  confession,   and  a  petition  was  filed  in  which  it  was  prayed  that 
the   judgment  be  vacated  and  that  the  maker  of   the  note  be  allowed  to 
plead  and  make  a  defense.     In  the  affidavit  filed  there,   defendant 
stated  he  had  never  promised  to  pay  the  plaintiff  any  sum  of  money, 
nor  was  he  indebted  to  plaintiff  in  any  sum  of  money,  and  that  no 
consideration  of  any  kind  or  eharaoter  had  ever  been  given  for  the 
note.     There  were  no  other  statements  in  the  verified  petition  other 
than  those  just  stated,     as  to  whether  or  not  defendant  had  a  merit- 
orious defense  to  the  debt  evidenced  by  the  note,  which  had  been 
merged  in  the  judgment,   the  court  said: 

"The  statement  that  he   is  not  indebted  to  the  bank  is  but 
his  legal  conclusion  from  the  facts  hereafter  stated  relative 
to  plaintiff's  title  to  the  note.     He  does  not  state  that  he 
has  executed  the  note  without  receiving  any  consideration 
therefor,  but  only  that  A.  H.   Warren,    the  payee,  has  never 
given  any  consideration  for  the  note.     If  there  was  a  consider- 
ation for  the  note  moving  from  some  third  party,   that  would  be 
adequate  to   support  the  note.     An  affidavit  in  support  of  such 
an  application  is  to  be  construed  most  strongly  against  the 
party  making  the  application.     Facts  should  be  stated  which 
make  out  a  meritorious  defense,    and  not  merely  facts  from  which 
it  is  possible  to  infer  such  a  defense.     Ohio ago  Fire  Proofing 
Co.  y.  Park  national  Bank.   145  111.  481;  Pro ssman  v .   Wohlleben , 
96  111.  53^.     In  the  latter  case  defendant  asked  leave  to  plead, 
and  set  out  by  affidavit  the  faets  which  he  elaimed  constituted 
a  defense,    tmd  added  an  allegation  that  he  had  a  good  defense 
to  the  action  upon  the  merits  to  the  isfcole  of  plaintiff's  de- 
mand.    The  court  held  the  facts  did  not  unequivocally  show  a 
defense  on  the  merits,  and  affirmed  a  denial  to  the  motion,, 
notwithstanding  the  general  allegations  of  a  meritorious  de- 
fense.    Here  the  facts  attending  the  execution  and  delivery 
of  this  note  by  defendant  are  not   stated." 

To   the  same  effect  is  the  deoislon  in  Chicago  Fire  Proof- 

ing  Go.  v.  Park  National  Bank,   145  111.  481,   wherein  the  court  said: 

"In  an  application  of  this  character,   to  vacate  a  judg- 
ment end  for  leave  to  plead,   affidavits  filed  in  support  of 
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the  motion  are  to  be  construed  most  strongly  against  the 
party  making  the  application.     It  is  not  sufficient   to  state 
f  c  ts  from  which,    if  proved  on  a  trial,   a  defense  might  he 
inferred.     Grossman  vs.  Wohlleben,   90  111.  537.     When  the 
affidavits  relied  upon  in  this  case  are  tested  by  the  rule 
indie  at  ed,   it  is  apparent  no  ease  was  made  out  by  the 
appelant  s." 

We  are  of  the  opinion  that  the  court  was  not  in  error  in 

denying  the  motion  to  vacate   the   judgment  find  in  refusing  to  allow 

the  defendant  to  plead*     In  view  of  the  fact  that  the  judgment  is 

affirmed,   it  will  not  be  necessary  for  this  court  to  pass  upon  the 

motion  to  dismiss  the  appeal. 

JUDGMENT  AFFIRMED 

EEBSL,   PJ,    and  WILSON,   J,   CONCUR 
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FRANK  J.   KGHOUT,   as  Receiver  of 

BAKER  STATS  HAWK,   a  Corporation, 
and  GLENS   FALLS   INDEMNITY   COMPANY, 
a  corporation, 
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F,  FRAZIER  JELKE,  ALEXANDER  K.  MAIH, 
OSQAR  H.  RIGGS,  ROBERT  J.  FISCHER, 
SIDNEY  S.  WORUSER,  JOHN  J.  MOORE, 
VICTOR  G.  PARADISE*  GEOHGE  S.BRANNEN, 
and  WALTER  H.  CHURCH,  doing  business 
as  FRAZIER  JELKE  &  CO.,  and  ALBERT 
G*  LESTER,  FORD  R.  CARTSR,  EDWIN  T,  WOOD, 
JOHN  ARTHUR  and  FRANK  3,  HANSEN,  doing 
business  as  LESTER,  CARTER  &   CO., 


COOK  COUNTY, 
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Appellees* 

Opinion  filed  Dec*  19,  1934 

MR.   JUSTICE  HALL  DELIVERED  THE  OPINION  OF  THE  COURT. 

This  is  an  appeal  by  complainants  from  a  decree  of  the 
Circuit  Court  of  Cook  County,  sustaining  general  demurrers  of  certain 
defendants  to  complainants'  amended  and  supplemental  bill  of  com- 
plaint, dismissing  the  bill  for  want  of  equity,  and  decreeing  that 
complainant  pay  costs  of  suit.  In  addition  to  the  defendants  demurring, 
two  other  defendants  were  included  in  the  bill,  namely,  Thomas  J. 
Nihill  and  J.  Riley  Hayes.  Mhill  filed  an  appearanoe,  but  did  not 
plead,  and  Hayes  failed  to  appear. 

It  is  alleged  that  the  defendants,  Jelke,  Mala*  Riggs, 
Fischer,  Worms er,  Moore,  Paradise,  Brannen  and  Church  are  members 
of  a  stock  brokers  firm,  known  as  Frazier  Jelke  A  Company,  and  that 
defendants,  Lester,  Carter,  $ood,  Arthur  and  Hansen,  are  members  of 
a  firm  engaged  in  a  like  business,  known  as  Lester,  Carter  <&  Company. 
The  bill  was  filed  January  16,  1930,  by  Frank  J.  Kohout,  Receiver 
of  the  Baker  State  Bank,  and  the  Glens  Falls  Indemnity  Company,  com- 
plainants, and  charges  in  substance  that  from  November,  1937,  to  June, 
1939,  Thomas  J.  Nihill  was  the  cashier  of  the  Baker  State  Bank,  and 
that  J.  Riley  Hayes  was  a  customer's  man,  or  solicitor  employed  by 
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Frazier  Jelke  &  Company;  that  between*  January,  1938,  and  June  9,  1939, 
Nihill  and  Hayes  entered  into  and  pursued  an  unlawful  conspiracy 
between  themselves,  to  unlawfully  and  secretly  misappropriate  and 
withdraw  from  the  Baker  State  Bank  large  amounts  of  money,  without 
the  knowledge  or  oonsent  of  the  bank,  in  order  to  use  such  money 
in  stock  speculations  for  the  benefit  of  the  two  alleged  conspirators j 
that  beginning  with  January  3,  1938,  NiMH  gave  Hayes  orders  for 
the  purchase  of  large  amounts  of  stock  in  various  corporations  for 
the  purported  account  of  the  .Baker  State  Bank  for  alleged  customers 
of  the  bank,  and  that  the  purchase  of  most  of  these  stocks,  was 
unauthorized  by  the  bank;  that  through  Hayes  many  orders  were  given 
and  stock  purchases  made  from  Frazier  Jelke  &  Company;  that  such 
purchases  were  made  with  funds  misappropriated  by  Nihill  from  fche 
Baker  3tate  Bank,  and  that  on  June  9*.  1929,  and  subsequently  thereto, 
upon  audits  made  of  the  books  of  the  bank,  i  net  shortage  of 
185,311,48  was  discovered,  caused,  as  alleged,  by  the  unlawful  with- 
drawal of  funds  by  Nihill,  and  in  pursuance  of  the  conspiracy  with 
Hayes;  that  on  October  10,  1939,  the  Cilens  Falls  Indemnity  Company, 
surety  for  the  bank's  loss,  paid  the  bank  50,000,00  in  liquidation 
of  its  liability,  and  that  the  bank  and  surety  company  had  entered 
into  an  agreement  to  the  effect  that  any  recoveries  th?t  might  be 
brought  about  would  be  divided  between  the  bank  and  the  Indemnity 
Company,  as  provided  by  this  agreement;  that  in  pursuance  of  the 
conspiracy,  Hayes,  the  customer's  man  of  Frazier  Jelke  &  Company, 
reported  to  his  employer  the  receipt  of  orders  to  purchase  certain 
stooks  for  the  account  of  the  Baker  State  Bank;  that  Nihill  then 
falsified  the  books  of  the  bnnk  so  that  they  indicated  that  a  cashier's 
check  of  the  bank  had  been  issued  in  the  regular  course  of  the 
business  for  an  alleged  customer  of  the  bank;  that  the  purchase  of 
such  stocks  was  indicated  to  have  been  made  by  the  bank,  and  that  in 
oase  of  a  sale,  the  proceeds  thereof  were  mailed  to  the  bank  and 
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received  by  Nihill,  and  when  and  if  profits  were  made,  Nihill  received 
them,  and  by  making  ^als©  entries,  withdrew  such  funds  from  the  hank 
and  divided  the  profits  with  Hayes,  but  if  losses  occurred,  they 
were  concealed  by  false  entries  in  the  books  of  the  bank.  It  is 
alleged  th:  t  the  cashier's  checks  which  were  given  in  payment  of  all 
stocks  purchased  were  signed  by  Sihill,  as  cashier,  or  by  Sundleiter, 
assistant  cashier  of  the  Bank,  or  by  the  President  of  the  bank.  It 
is  charged  that  comparatively  few  of  the  stocks  purchased  in 
pursuanoe  of  such  conspiracy,  ever  came  into  possession  of  the  Baker 
State  Bank,  and  that  many  were  sold  while  the  stooks  were  still  in 
the  actual  possession  of  the  brokers,  and  within  a.  short  time  after 
the  purchase;  that  the  proceeds  of  such  resales  were  introduced 
by  Nihil!  as  assets  of  the  bank,  and  that  in  many  instances  the 
brokers  sent  their  checks  for  these  resales  to  the  Baker  State  Bank, 
were  received  by  Nihill  and  by  him  deposited  in  the  First  National 
Bank  of  Chicago  to  the  credit  of  the  Baker  State  Bank  without  the 
knowledge  of  the  latter;  that  aany  of  such  stooks  were  purchased  by 
Nihill  through  Hayes  from  frasrier  Jelke  &  Company  for  Nihill' s  own 
account  with  funds  of  the  Baker  State  Bank  and  paid  for  with  cashier's 
checks  drawn  against  the  funds  of  the  bank. 

In  addition  to  the  above  the  allegations  as  to  Nihil!' s 
purohases  of  stooks  for  his  personal  account  are  in  substance  that  at 
diverse  times  during  the  period  mentioned  in  the  bill,  that  is  to 
say,  from  January  3rd,  1938,  to  June  31st,  1929,  Nihill  individually, 
and  not  purporting  or  assuming  to  act  as  cashier  on  behalf  of  the 
bank,  gave  to  Hayes,  as  customer's  man  and  agent  of  Frazier  Jelke  & 
Company  and  thereby  to  Frazier  Jelke  &   Company,  a.  large  number  of 
orders  as  brokers  and  agents  of  and  for  account  of  Nihill  personally; 
that  upon  reoeipt  of  these  orders  from  Nihill,  Brazier  Jelke  &   Company, 
as  his  brokers,  purchased  large  amounts  of  stock  for  the  account  of 
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Nihillj  that  at  the  time  these  orders  were  given  to  Frazier  Jelke  & 
Company,  lihill  had  not  sufficient  means  or  resources  to  pay  for 
such  stock  so  ordered  and  purchased,  and  that  his  intention  was  to 
embezzle  funds  for  that  purpose  from  the  bank  in  pursuance  of  such 
conspiracy,  and  th?t  the  amounts  of  suah  stock  so  purchased  are 
unknown,  except  in  certain  instances,  and  that  the  date  of  the  purchase 
of  such  stocks  in  unknown,  except  th  t  it  took  olace  prior  to 
September  1st,  1938;  thatsaaong  such  stocks  purchased  for  lihill1  s 
individual  account  are  500  shares  of  Southern  Surety  Company,  bought 
for  approximately  |16,000*00?  and  100  shares  of  Loft  Candy  Company 
stock  at  a  price  which  is  unknown  to  the  complainants.  It  is  alleged 
that  in  the  purchase  of  these  last  mentioned  stocks,  Frazier  Jelke 
&  Company  did  not  purport  or  assume  to  act  as  agents  or  brokers  for 
the  bank,  but  acted  #pon  the  order  for  such  stocks  as  agents  and 
brokers  for  Bihill.  It  is  alleged  that  in  addition  to  all  the  above 
purchases,  the  bank,  in  good  fsith,  through  Frazier  Jelke  &   Company, 
had  purchased  certain  stocks  for  its  actual  customers* 

With  regard  to  Lester  Garter  &   Company,  the  course  of 
procedure  is  alleged  to  have  been  similar  to  the  transactions  with 
Frazier  Jelke  &   Company.  It  is  charged  an  to  them  th?t  certain 
stocks  were  bought  on  account  of  the  Baker  State  Bank  for  alleged 
customers  of  the  bank  with  cashier's  checks  of  thst  bank,  signed  by 
lihill,  as  cashier,  and  delivered  to  this  firm  by  Hayes  for  stocks 
so  purchased  on  -c count  of  the  bank,  and  thst  checks  of  Lester 
Carter  &  Company  for  the  amount  of  the  proceeds  of  the  stocks  sold 
were  delivered  to  the  bank  and  listed  by  lihill  on  the  books  as  part 
of  the  bank's  assets;  that  neither  Kihill  nor  anyone  acting  for 
the  Baker  State  Bank  ever  had  any  contact  with  Lester  Carter  & 
Company,  but  th^t  orders  for  the  purchase  and  sale  of  stocks  on 
account  of  the  bank  were  given  to  the  firm  by  Hayes  or  Frazier  Jelke 
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&  Company,  acting  through  Hayes,  It  Is  alleged  and  stated  by  eounsel 
for  complainants  that  the  fraudulent  transactions,  and  those  made 
in  good  faith  for  the  hank's  customers,  are  so  confused  in  the  hook- 
keeping  that  it  is  difficult,  except  in  rare  instances,  to  ascertain 
from  the  bank's  hooks  just  which  transactions  were  hona  fide  and 
which  were  fraudulent*  It  is  charged  that  the  audit  indicates  that 
between  January  I,  1928,  and  June  9,  1939,  Frazier  Jelke  &   Company 
received  141  cashier's  checks  drawn  on  the  ;aker  State  ank, 
aggregating  11,073,170.07,  and  made  over  350  purchases  and  over  250 
separate  sales  of  blocks  of  3tock  for  the  purported  account  of  the 
Baker  State  Bank,  of  which  80$  in  number  and  amount  were  fraudulent 
and  unauthorized  by  the  bank;  and  that  Lester  Carter  &  Company, 
between  March  33,  1938,  and  February  30,  1929,  reoeived  a  total  of 
16  cashier' s  cheek®  drawn  on  the  Baker  State  Bank,  aggregating 
#131,163*33;  that  certain  of  the  stocks  purchased  from  Fragier  Jelke 
&  Company  were  made  by  Hayes  without  orders  from  Kihill  as  'representing 
the  bank,  and  that  after  such  purchases  without  such  order  from 
Hihill,  Kihill  then  gave  cashier's  checks  drawn,  as  alleged,  on 
the  Baker  Otate  Bank  in  payment  for  such  stocks;  th-t  of  the  entire 
amount  of  cashier's  checks  paid  to  defendants  for  all  stock  purohases, 
$733,476.69  in  amount  were  signed  by  Hihill,  ^304,318,94  by 
0undleiter,  assistant  cashier  and  #35,374.44  by  Charles  J»  Baker, 
president  of  the  bank.  It  is  alleged  that  the  bank  is  organized  under 
the  State  Banking  Law,  is  looated  at  Cicero,  Illinois,  and  has  a 
capital  stock  of  $100, 000.00.  The  bill  prays  for  discovery,  and  that 
an  accounting  be  had  from  the  respective  defendants  of  the  moneys  of 
the  bank  which  are  alleged  to  have  been  fraudulently  withdrawn  for  the 
purpose  stated,  and  that  defendants  be  decreed  to  pay  the  amounts 
found  to  be  due.   It  is  insisted  by  complainants  that  because  of  the 
number  and  complexity  of  the  transactions  involved,  they  have  no 
adequate  remedy  at  law,  and  that,  therefore,  a  court  of  ohancery  has 
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Jurisdiction;  that  the  brokers  were  put  upon  inquiry  as  to  the 
bona  fides  of  the  various  transactions,  but  thnt  they  failed  to 
exercise  ordinary  care  end  diligenoe  in  regard  thereto;  that  frazier 
Jelke  &  Company  were  charged  with  notice,  as  a  matter  of  law  th??t 
Hihill  was  without  authority  to  employ  the  funds  of  the  bank,  as 
alleged;  that  as  to  certain  purchases  made  from  Frazier  Jelke  &   Company 
by  Sihill  for  fictitious  persons,  ?>s  charged,  such  firm  cannot  retain 
the  bank's  funds  paid  on  account  of  such  purchases;  that  as  to  certain 
purchases  made  by  Hayes  from  Frazier  Jelke  &  Company  without  orders 
from  Si hill,  and  for  which  aashier's  cheeks  were  subsequently  given, 
such  firm  must  account;  that  the  bank  had  no  power  to  purchase  or 
speculate  in  stocks,  and  that  Frazier  Jelke  &  Company  were  charged 
with  notice  as  a  matter  of  law  that  Mhill  had  no  authority  to  employ 
the  funds  of  the  bank  to  discharge  a  personal  obligation  of  Hihill 
to  them.  In  regard  to  Lester  Carter  &  Company,  it  is  claimed  that 
while  the  dealings  were  similar  to  those  made  with  Frazier, Jelke  & 
Company,  that  the  orders  to  this  firm  were  delivered  to  it  by  Hayes, 
and  that  after  the  deal  was  completed,  Hayes  gave  them  a  cashier's 
check  of  the  bank.  Complainants  insist  that  it  is  shown  as  to  all 
defendants  that  while  these  stooks  were  bought,  apparently  for  the 
bank,  still,  as  a  matter  of  fact,  they  never  came  into  the  actual 
possession  of  the  bank,  and  that  the  volume  of  such  transactions  within 
a  period  of  about. a  year  and  six  months,  and  the  size  of  the  b<mk, 
it  being  a  small  surburban  institution,  should  have  and  did  put  defend- 
ants upon  notice  that  the  deals  were  fraudulent  and  made  with  stolen 
money.  None  of  the  deals  was  made  on  margin,  but  each  was  an  actual 
purohase  of  stooks. 

Such  of  the  defendants  as  are  members  of  the  firm  of 
Frazier  Jelke  &  Company,  take  the  position  that  Hayes'  knowledge  of 
the  fraud  cannot  be  imputed  to  them  because  Hayes  was  admittedly 
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acting  in  collusion  with  the  hank's  agent,  Bihill,  in  his  own  interest, 
*nd  not  in  the  interest  of  defendants;  that  Eihill's  knowledge  of 
the  fraud  must  be  imputed  to  the  bank,  because  Sihill,  its  cashier, 
was  in  full  oharge  of  the  bank's  business;  that  a  broker  is  not 
charged  with  notice  thst  tne  bank's  purchases  of  stock  were  for 
speculation,  contrary  to  the  state  banking  law,  merely  because  it  is 
customary  for  such  bank  to  purchase  for  their  own  customers;  th-vt  the 
brokers  are  holders  in  due  course  of  the   -  shier' s  checks;  that 
Frazier  Jelke  &  Company,  and  the  members  of  such  firm,  were  not 
charged  with  the  notice  of  fraudulent  acts  from  the  faot  that  employees, 
other  than  Hayes,  may  have  handled  the  cashier's  oheoks  signed  in  the 
name  of  the  bank,  and  the  stocks  purchased  with  such  funds,  because 
it  is  not  alleged  that  any  of  these  other  employees  at  such  times 
had  any  knowledge  thvt  anion  purchases  and  sales,  other  than  bona  fjde 
transactions,  were  authorized  by  the  bank;  that  the  bank  and  its 
receiver  are  estopped  to  recover  in  this  case  beoause  the  losses  were 
made  possible  through  the  aots  of  its  own  cashier,  to  whom  it  had 
turned  over  the  sole  power  of  handling  its  business,  :>nd  whose  records 
it  made  no  attempt  to  check,  the  rule  being  that  as  between  two 
innocent  parties,  the  one  whose  negligence  first  made  the  loss  possible 
must  suffer.  In  the  case  of  defendants,  members  of  the  firm  of  Leslie 
Carter  S-.   Company,  it  is  insisted  that  the  cashier's  checks,  delivered 
to  and  cashed  by  such  institution,  were  delivered  during  the  period 
between  March  33,  1928,  and  February  2,  1939;  that  all  the  stocks 
purchased  from  this  firm  were  afterwards  resold  and  the  proceeds 
thereof  appropriated  by  the  bank,  and  that  all  these  faots  are  shown 
by  the  bill  of  complaint;  that  a  bank  may  purchs.se  stocks,  either 
for  itself  or  its  customers,  and  that  even  though  the  contract  for 
the  purchase  was  ulftrq,  vires*  neither  party  can  maintain  an  action 
to  set  the  transaction  aside  where  the  contract  has  been  fully  performer 
Complainants  contend,  and  it  is  our  opinion,  that 
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equity  has  jurisdiction  of  the  cause,  and  inasmuch  as  defendants  by 
their  briefs  do  not  take  issue  with  complainants  in  this  regard,  no 
further  comment  as  to  this  question  is  necessary. 

It  may  be  assumed  that  the  alleged  conspiraoy  between 
Nlhill  and  Hayes  existed,  and  th?t  oertain  of  the  funds  of  the  bank 
were  withdrawn  and  used  for  the  purchase  of  stocks  in  pursuance  of 
the  alleged  conspiracy;  tk&t  these  defendants  profited  by  the  deals 
to  the  extent  of  their  brokerage  fees  aa  alleged,  and  thst  the  deals 
aade  were  within  the  scope  of  Hayes*  authority  as  customer's  man,  or 
solicitor.  It  is  not  claimed  that  any  of  the  nerabers  of  either  of 
the  brokerage  firms  had  actual  notice  of  the  alleged  conspiracy,  or 
of  these  stock  deals  made  with  their  respective  firms.  Two  outstand- 
ing questions  are  here  presented  for  determination  -  First,  whether 
or  not  upon  the  statement  of  alleged  facts  made  in  the  bill,  if 
taken  as  true,  these  defendants  were  put  upon  notice  of  the  fact  that 
the  bank's  funds  were  being  used  as  alleged,  .and  if  so,  whether  or  not 
they  should  render  an  accounting  therefor  -  Second,  presuming  that 
the  defendants  should  have  put  upon  notice,  can  the  conduct  of  Hihill, 
the  cashier  of  the  bank,  be  imputed  to  the  bank,  and  were  the 
officers  of  the  bank  guilty  of  such  negligence  in  the  premises  as 
will  prevent  a  recovery. 

Complainants  cite  many  authorities  in  support  of  their 
contention  th.^t  the  members  of  these  defendant  firms  should  have 
been  and  were  put  upon  notice  of  the  fact  that  the  deals  made  were 
fraudulent,  and  that  the  bank's  funds  were  being  illegally  used  for 
the  purchase  of  these  stocks.  A  typical  case  among  the  multitude  of 
citations  is  that  of  Lams on  v.  3eard,  94  Fed*  30,  which,  complainants 
insist,  is  practically  identical  ?,lth  the  case  at  bar,  in  so  far  as 
the  facts  in  the  two  are  concerned.  In  that  case,  an  action  of 
assumpsit  was  brought  by  the  receiver  of  the  First  National  BsaOt  of 
Pella,  Iowa,  in  the  United  States  Circuit  Court  for  the  Northern 
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division  of  the  Northern  District  of  Illinois,  to  recover  of  certain 
commission  merchants  in  Chicago  the  proceeds  of  drafts  of  the  bank 
drawn  by  S.  &»  Oassatt,  its  president,  in  favor  of  these  commission 
merchants,  and  delivered  to  them  by  Oassatt  to  discharge  his  individ- 
ual liabilities  incurred  in  transactions  conducted  by  them  for  him 
on  the  Board  of  Trade  in  Chicago.  There  were  ten  of  these  drafts 
all  drawn  upon  a  printed  form,  and,  exoept  as  to  dates  and  amounts, 
they  were  as  follows: 

"First  national  Bank, 

Pella,  June  27,  1893. 

"Pay  to  the  order  of  Lamson  Bros.  &  Go.  #400,  four  hundred 
dollars* 

"£.  R.  Casaatt,  Pt. 
Cashier." 
*To  National  Bank  of  Illinois." 

In  its  opinion,  the  court  states  that  - 

"The  word  'Cashier'  is  in  print,  and  the  letters,  'Pt.1, 
opposite  the  name  of  Oassatt,  were  written  by  him  to 
indicate  his  office  as  president  of  the  bank." 

In  the  instant  case,  the  cashier's  checks,  even  those  given  for  the 

stocks  alleged  to  have  been  bought  for  Mhill's  individual  account, 

are  not  shown  to  have  been  drawn  by  Kihill.  As  already  stated,  a 

large  proportion  of  the  cashier's  checks  drawn  in  favor  of  these 

brokerage  houses,  and  payable  out  of  the  funds  of  the  bank,  were  drawn 

by  the  assistant  cashier,  and  many  of  them  by  the  president  of  the 

bank,  and  there  is  no  suggestion  th=.t  these  last  mentioned  offioers 

were  in  any  way  involved  in  the  alleged  conspiracy.  In  the  Lamson  case, 

all  the  drafts  were  drawn  by  the  president  to  pay  a  debt  owed  by  him, 

and  were  charged  against  him  in  the  bank.  The  case  at  bar  is  also 

distinguished  from  the  la.mson  case  for  the  reason  tint  many  of  the 

checks  drawn  by  these  officers  of  the  bank  were  for  bona  fide  purchases 

for  actual  customers  of  the  bank,  and  most  all  the  purchases  were  on 

account  of  the  bank.  Hayes,  the  customer's  man,  employed  by  Frazier 

Jelke  &  Company,  brought  certain  orders  for  purchases  of  stocks  to 

defendants,  some  of  which  were  legitimate,  and  some  of  ^bioh 
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were  made  in  pursuance  of  the  conspiracy  with  Hihill  to  swindle  the 
bank,   From  the  circumstances  here,  is  it  to  toe  presumed  th't  these 
defendants  were  put  upon  notice  of  the  fact  that  a  large  portion  of 
these  deals  were  fraudulent,  and  that  they  should  have  distinguished 
the  good  from  the  bad?   e  are  of  the  opinion  that  we  cannot  indulge 
in  such  a.  presumption. 

In  United  States  Gold  Storage  Qo.  v.  The  Gentral  Manu- 
facturing District  Bank.  343  111.  503,  the  cold  storage  company 
brought  suit  against  the  bank  to  recover  the  amount  of  a  number  of 
checks  drawn  on  the  bank  and  signed  to?  some  officer  of  this  company, 
who  was  authorized  to  sign  checks  upon  the  presentation  to  such  officer 
of  a  voucher  approved  toy  plaintiff's  chief  clerk.  *'he  checks  were 
all  made  payable  to  certain  customers  of  plaintiff  company  to  whom 
plaintiff  was  not  indebted.  The  checks  were  cashed  toy  the  bank  upon 
the  forged  endorsements  of  the  various  customers'  names  on  the  checks 
made  toy  the  chief  clerk  who  drew  the  vouchers,  who  had  ftall  authority 
to  make  such  vouchers  in  toona  fide  transactions,  and  the  question 
presented  to  the  3upreme  Oourt  In  that  case  was  whether  the  action 
of  the  chief  clerk  could  be  imputed  to  plaintiff  company,  and  whether 
plaintiff  had  constructive  notice  of  the  fact  that  the  endorsements 
on  the  checks  were  forged,  and  on  this  question  the  Supreme  Oourt  said: 

"Neither  is  the  plaintiff  to  toe  charged  with  any 
notice  of  Meister's  intention  not  to  deliver  the  checks 
to  the  payees,  nor  with  hie  knowledge  that  he  had  not  done 
so  tout  had  forged  the  indorsements  and  disposed  of  the 
checks.  ***  The  general  rule  that  notice  to  an  agent,  while 
acting  for  his  principal,  of  facts  affecting  the  character 
of  the  transaction  is  constructive  notice  to  the  principal, 
is  subject  to  an  exception  when  the  agent  is  engaged  in 
committing  an  independent  fraudulent  act  on  his  own  account 
and  the  facts  to  toe  imputed  relate  to  this  fraudulent  act. 
Allen  v.  ^outh  Boston  .lailroad  Go.  150  Mass.  800;  Henry  v. 
Allen.  151  M.  Y.  L;  Benedict  v.  Arnoux.  154  N.  Y.  715; 
Terrell  v.  Branch  Bank  of  .Hotoile.  IS  Ala.  503;  American 
Surety  go.  v.  *auly.  170  U.  3.  133." 
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Under  the  facts  as  presented  here,  it  cannot  be  said 
that  Hayes'  action  in  the  premises  can  be  imputed  to  the  defendants, 
or  that  defendants  were  required  to  ascertain  which  of  the  cashier's 
checks  given  to  them  represented  a  bona  fide  transaction,  and  which 
a  fraudulent  one* 

A  further,  question  for  consideration  is  whether  or 
not  the  negligence  of  the  officers  of  the  bank,  estops  the  bank  from 
placing  its  loss  on  defendants.  Sihill,  the  cashier,  seems  to  have 
had  the  direction  and  management  of  the  bank's  affairs.  He  must  have 
made  use  of  the  assistant  cashier,  and  possibly  the  president,  in 
the  execution  of  these  cashier's  checks  to  be  delivered  to  defendants 
in  pursuanoe  of  the  alleged  conspiracy,   ^e  say  this  with  the  fact  be- 
fore us  that  a  large  proportion  of  these  checks  were  signed  by  these 
officers. 

In  Hanael  v.  First  National  Bank  of  ;<lansfleldf  158  111. 

App»  1S7,  the  cashier  of  the  plaintiff  bank  purported  to  represent  the 

bank  as  agent  for  plaintiff  in  making  investments  of  plaintiff's 

funds,  and  all  the  transactions  in  th;<t  case  were  conducted  by  the 

cashier,  the  cashier  claimed  to  have  invested  certain  of  plaintiff's 

funds  in  various  securities,  which  turned  out  to  be  non-existent  or 

forged,  The  plaintiff  brought  suit  against  the  bank  for  various 

amounts  which  he  claimed  had  been  given  to  the  bank  to  be  invested  for 

him.  Judgment  was  cbfained  against  the  bank  in  the  lower  court, 

and  in  affirming  this  judgment,  the  Appellate  Court  said: 

"The  transactions  here  involved  were  within  the 
ordinary  scope  of  the  business  of  the  defendant  bank  and 
the  entry  of  such  transactions  upon  its  books  constituted 
notice  to  it  of  the  extent  and  character  of  such  trans- 
actions, if  any  such  notice  w&i  necessary,  in  view  of  the 
fact  that  Langley  was  the  cashier  and  general  manager  of 
the  bank.   I'he  faot  that  some  of  the  entries  in  Plaintiff's 
account  with  the  defendant  bank  were  false  and  fictitious 
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and  contained  items  relating  to  forged  paper  cannot 
relieve  the  defendant  bank  from  liability,  because  it 
is  bound  by  the  acts  of  its  cashier  in  that  respect. 
In  ?yan  v.  ihmlap,  17  Ill»  40,  it  was  said:  ♦The  cashier 
is  neoessarily  the  general  agent  of  the  bank  in  dealing 
with  customers  in  money,  notes  and  bills  -  the  receipt, 
deposit,  transfer  and  payment  of  them.  It  is  indispensable 
to  the  interests  of  the  corporation,  and  necessary  to 
the  protraction  and  security  of  the  customers  ths  t  he 
should  exercise  these  powers,  and  that  his  acts  should 
bind  his  employers."' 

We  are  of  the  opinion  th?t  under  the  authorities, upon 

the  facts  set  forth  in  the  amended  and  supplemental  bill,  the  court 

was  justified  in  sustaining  the  demurrer  thereto.  The  decree  is 

affirmed. 

AFFIRMED. 


HSBEL,  P.J.  tJm   WILSON,  J.  CONCUR. 
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30s£MER  &  MAOA  GLA3S  ::iAOr{Il«SRY  CORPORATION,      ) 

a  Corporation,  Kurt  Scanner  and  Paul  Maoa,   }   APPEAL  FROM 

(Plaintiffs)  Appellants, 

v, 

JAY  M.   JGHHSOS  and  JOHKSOH  PARS  BOX  GQMPAM, 
a  Corporation,   impleaded  with  JAY  ML  JOHBSOH, 

)  fOOK  COUITY. 

(Defendants)  Appellees.  .»   JL  ^Utt     ft       r*  Ci  /v 


Air.  at  w- e  2  <y 


Opinion  filec 

MR.   JUSTICE  Uk'Lu   D2LIV1SR.  .FINIO&   OF  THB  COURT. 

This  is  an  appeal  from  an  order  of  the  Circuit  Court  of 
Cook  County,  vacating  and  setting  aside  a  judgment  previously  entered 
in  favor  of  plaintiffs  and  against  defendants. 

The  suit  is  in  assumpsit.  Demurrers  were  filed  to  the 
declaration,  overruled  and  defendants  were  given  until  January  33, 
1933,  to  plead.  On  that  day  defendants  filed  a  plea  of  non-assumpsit 
with  an  affidavit  of  merits. 

On  May  11th,  193 s,  notice  was  served  on  Kelson,  Burton 

&.   Quindry,  attorneys  of  record  for  defendants,  th~t  on  May  13th, 

1933,  plaintiffs  would  move  the  court  to  strike  the  affidavit  of 

merits  from  the  files.  On  May  13th,  1933,  the  court  continued  this 

motion  until  June  9th,  1933. 

On  June  7th,  1933,  after  notice  had  been  served  on  counsel 

the 
for  plaintiffs  and  upon  defendants^/ attorneys  for  defendants, 

Nelson,  3urton  I  $uindry,  moved  the  court  for  leave  to  withdraw  as 

such  attorneys,  which  motion  was  on  th^t  date  allowed.  Thereafter, 

on  June  9th,  1933,  the  date  to  which  the  motion  to  strike  defendant* 8 

affidavit  of  merits  had  been  continued,  on  motion  of  plaintiff's  by 

their  attorneys  and  without  further  notice  to  defendant?,  the  court 

entered  an  order  striking  defendant's  affidavit  of  merits  from  the 

files,  caused  the  ease  to  be  called  for  trial,  and  after  hearing 

evidence,  found  the  isaues  for  the  plaintiff,  assessed  plaintiff* 

damages  at  the  sum  of  :7,000JSK>,   and  entered  judgment  for  that 

amount. 
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On  July  5th,  1933,  an  appearance  was  filed  by  the  defendants 
by  James  M,  Murray  and  Percy  a.  Jaoobson,  as  their  attorneys, 
together  with  a  motion  supported  by  affidavits  to  set  aside  the 
judgment  entered  June  9th,  1933.  To  this  motion  defendants  on  August 
7th,  1933,  filed  objections,  and  on  the  same  day  the  court  entered 
an  order  giving  defendants  leave  to  file  instanter  a  motion  in  the 
nature  of  a  writ  of  error  coram  nobi s »  which  was  done,  and  after  a 
hearing  on  this  motion  and  the  objections  thereto,  the  court  after 
a  he  ring  on  the  motion  and  affidavit,  on  August  14th,  1933,  entered 
the  following  recitation,  finding  and  order: 

"This  oause  coming  on  for  hearing  on  motion  in  the 
nature  of  a  writ  of  error  coram  nobis  of  defendant,  Johnson 
Fare  Box  Company,  by  Percy  Jscobson  and  James  M.  Murray, 
its  attorneys,  and  the  motion  in  nature  of  writ  of  error 
coram  nobis,  of  defendant,  Jay  M.  Johnson,  by  Percy  Jaoobson 
and  James  M.  Murray,  his  attorneys,  to  vacate  and  set  aside 
judgment  heretofore  entered  in  oause  on  June  9,  1933;  and 
on  affidavit  of  R.  dosken  Damon,  agent  of  Johnson  Fare  Box 
Gompany,  in  support  of  s~id  motion  of  said  Johnson  Fare  Box 
Company;  and  on  affidavit  of  Jay  K,  Johnson  in  support  of 
said  motion  of  Jay  M.  Johnson;  and  on  affidavit  of  Kellam 
Foster,  an  attorney  for  plaintiffs  in  opposition  thereto; 
and  on  motion  of  plaintiffs,  by  Marshall  Solberg  and  Kellam 
Foster,  their  attorneys,  to  dismiss  said  motions  in  the 
nature  of  writs  of  error  coram  nobis  of  defendants,  and 
each  of  said  motions;  and  on  affidavit  of  Kellam  Foster 
heretofore  filed  in  cause  on  August  7,  1933,  in  support  of 
said  motion;  and  the  Court  having  read  said  affidavits: 
and  Attorney  B.  Blakeney  Harris  of  the  firm  of  kelson  & 
Qulndry  appearing  in  open  court  for  defendants,  and  the 
Oourt  having  heard  his  arguments,  and  arguments  of  other 
counsel : 

It  Is  Ordered  that  said  motion  of  plaintiffs  to  dismiss 
said  motions  in  nature  of  writs  of  error  coram  nobis  of 
defendants  be,  and  same  is,  hereby  denied,  to  whioh  plain- 
tiffs duly  except. 

It  Is  Further  Ordered  that  motions  in  nature  of  ir-rits  of 
error  coram  nobis  of  the  defendants,  heretofore  filed  on 
August  7,  1333,  to  vacate  and  set  aside  judgment  heretofore 
entered  in  cause  be,  and  same  and  each  of  same  are  hereby 
allowed,  to  which  plaintiffs  duly  except. 

It  Is  Further  Ordered  that  judgment  heretofore  entered 
in  cause  be,  and  same  is  hereby  vacated  and  set  aside,  to 
whioh  plaintiffs  except;  from  which  s-id  order  plaintiffs 
pray  an  appeal  to  Appellate  Oourt  in  and  for  the  First  District 
of  the  State  of  Illinois,  which  said  appeal  is  hereby  allowed 
upon  plaintiffs  filing  bond  within  thirty  days  from  date  in 
the  sum  of  $100,  with  surety  to  be  approved  by  the  clerk  of 
this  court;  and  plaintiffs  allowed  sixty  days  from  date  in 
whioh  to  file  bill  of  exceptions  in  said  cause.** 
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Rule  16  of  the  Circuit  and  Superior  Courts  of  Cook  County 

provides,  (Section  1): 

"No  motion  will  be  heard  or  order  made  in  any  cause 
without  notice  to  the  opposite  party  after  such  party  has 
entered  his  appearance,  so  long  as  he  is  not  in  default 
for  want  of  tm   answer,  except  v?hen  a  cause  is  reached  on 
the  trial  call  and  called  for  trial,  A  defendant  who  ha® 
appeared,  even  though  in  default  for  want  of  en  answer, 
shall  he  entitled  to  notice,  unless  ?fter  notice  to  aim 
his  default  has  been  entered  of  record.  But  the  Court 
may  by  order  direct  that  notice  of  any  or  all  proceedings 
be  given  to  any  defendant  so  defaulted  of  record." 

The  record  indicates  that  the  motion  to  strike  defendants'  affidavit 
©f  merits,  and  that  alone  was  set  by  the  court  for  June  9th,  1933.  In 
the  interim,  between  this  setting  and  that  date,  defendants  counsel 
withdrew  from  the  case.  There  is  nothing  in  the  record  to  indicate 
that  the  cause  was  reached  on  a  trial  call  on  June  9th,  1933,  or 
thet  defendant  had  any  reason  to  believe  that  the  cause  was  to  be 
heard  on  th-vt  day.  Even  though  the  court  might  have  been  justified 
in  striking  defendants'  affidavit  of  merits,  the  record  shows  that  a 
plea  of  defendants  to  the  declaration  still  remained  on  file  and  our 
conclusion  is  that  under  the  rule  Just  quoted  the  court  was  not  justi- 
fied in  hearing  the  case  ej.  parte  at  that  time  and  in  entering  judgment 
for  plaintiff.  There  is  nothing  in  the  record  to  indicate  that  defend- 
ant had  notice  that  when  the  motion  to  strike  the  affidavit  of  merits 
was  heard  on  June  3th,  1933,  the  court  would  do  more  than  to  pass  upon 
that  motion* 

In  .  Risedorf  v,  Fyfe.  250  111.  App.  123,  this  court  said: 

m*b  Straus  v.  niesen.  343  111.  App.  370,  the  court  held 
thf t  it  was  error  to  assess  damages  without  notice  to  defend- 
ant whose  appearance  was  on  file,  and  for  that  reason  reversed 
the  judgment » 

Proceedings  under  section  89  of  the  Practice  Act,  Cabin's 
St.  ch.  110,  Par.  89,  required  the  court  to  pass  on  the  question 
as  to  whether  there  was  an  error  in  f*ot  in  the  record  before  it* 
«*e  will  presume  that  if  the  court  had  known  th-.t  the  defendant 
had  his  appearance  upon  file,  and  that  no  notice  had  been  given 
him  of  the  application  for  default  and  judgment,  the  court1  would 
not  have  proceeded  to  assess  the  damages  in  the  case.  The 
absence  of  notice  was  a  question  of  fact  which  was  not  brought 
to  the  attention  of  the  court,  and  did  not  involve  a  question  of 
law.  The  question  of  law  must  be  based  upon  the  fact,  and  the 
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law  was  that  without  notice  to  the  defendant,  whose  appearance 
was  on  file,  there  could  he  no  valid  judgment.  That  no 
notice  was  given,  and  th*t  defendants  appearance  was  on 
file,  were  matters  of  fact  which  were  unknown  to  the  court. rt 

The  order  of  the  Circuit  Gourt  is  affirmed* 

AFFIRKSD, 


HEBEL,  P.J.  AHi)  WIL30K,  J*  OOIOOd, 
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30MMEH  &  MAOA  GLASS  MACHINES 
CORPORATION,  3  Corporation,  KURT  / 
;;SR  and  PAUL  MACA, 

i 
(Plaintiffs)  Appellants, 


JAY  11.  JOHNSON  and  JOHH50N  FJ  Rl  BOX 
COMPANY,  a  oorporation,  impleaded 
with  JAY  U,  J0HH30JI, 


CIRCUIT  OOJRT 

f 

COOK  COUMTY. 

7  Q    J    H 


Opinion  filed  Dec.  19,1934 


(Defendants)  Appellees.    ) 

On  Petition  for  ;ene  ring. 

Mil.  JUSTICE  l-IALL  DELIVERED  THE  OPINIO*.  OF  HE  COURT. 
The  only  point  made  by  plaintiffs  in  their  petition 
for  rehearing  is  that  this  court  erred  in  its  conclusion  that  nothin 
was  before  the  trial  court  on  June  9th,  1933,  other  than  the  motion 
to  strike  the  affidavit  of  merits  from  the  files.  In  the  petition 
for  rehearing,  we  are  referred  to  the  record  which  ahows  that  the 
notice  of  the  motion  served  on  defendants  indicates  that  plaintiffs 
would  "move  to  strike  from  the  files  defendants'  affidavit  of  merits 
in  the  above  entitled  cause  and  for  judgment  for  plaintiffs," 

Plaintiffs'  statement  of  the  case  recites  th«t  Hon 
May  l?.th,  1933,  plaintiffs,  after  having  given  due  notioe  moved  to 
strike  this  affidavit  of  merits,*'  -  referring  to  the  affidavit  of 
merits  filed  by  defendant.  Further  it  is  there  recited  ta-t  "The 
Oourt,  thereupon,  continued  the  matter  to  June  9th,  1933,"  (meaning 
•the  motion  to  strike  the  affidavit  of  merits).  B*  are  also  there 
referred  to  page  14  of  the  abstract  filed  in  the  case.  On  p^.ge  14 
of  this  abstract  we  find  the  following:  "May  13th,  1933,  plaintiff 
moved  to  strike  this  defendant's  affidavit  of  merits;  he  ring  on 
this  motion  was  continued  to  June  9tji,  1933," 
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As  we  said  in  our  original  opinion,  the  record  clearly 
indicates  that  on  June  9th,  1933,  the  day  the  judgment  was  entered, 
nothing  was  before  the  court  other  than  the  motion  to  strike  the 
affidavit  of  merits,  and  there  is  nothing  presented  by  the  petition 
for  rehearing  to  convince  us  th*t  this  is  not  true  and  that  we  should 
not  adhere  to  our  original  opinion*   The  Judgment  is  affirmed, 

AFFIRMED. 


H2BEL,  P.J.  419  WILSON,  J.  COHCUH. 
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ANNA  KRAU3S, 


Defendant  in  E&Tok, 

)  |4UMl|lPAL  COURT 


HORTHMOPx:  GARAGE  419  SAFETY  B«A£}£  \  Ot  CHICAGO. 

SEHVICS  CO.,  a  Corporation, 

*******  *»  *-»•    *       278I.A.621 

Opinion  filed  Dec*  19,  1934 

Ma,  justice  hah,  m&ivmm  i  ioa  of  ths  court. 

By  this  writ  of  error  defendant  seeks  to  reverse  a 
judgment  of  the  Municipal  Court  against  it  for  rent  alleged  to  be 
due  firom  it  to  plaintiff.  The  cause  was  submitted  to  a  jury,  but 
the  court  directed  a  verdict  for  plaintiff.  There  is  no  appearance 
here  for  plaintiff, 

On  April  11th,  1938,  Abe  Kriloff,  as  lessor^  made  a 
lease  to  John  Gonsch  and  George  William  Freund,  lessees,  of  the 
premises  known  and  described  as  6116  and  6118  Horth  western  Avenue 
in  the  city  of  Chicago  for  a  term  beginning  April  11th,  1938,  and 
ending  December  31st,  1935,  for  a  rental  of  $360.00  a  month  for  the 
first  year,  |400»00  for  the  second  year  and  SS00.00  a  month  for  the 
remainder  of  the  term.  At  the  time  the  lease  was  executed,  the 
lessee  deposited  with  the  lessor  the  sum  ©f  $ 2, 500.00  as  security 
for  the  performance  of  the  terms  of  the  leas®,  and  the  lessor, 
as  a  part  of  the  leasing  agreement,  agreed  to  pay  the  lessee  interest 
on  the  $2,500.00  at  the  r»te  of  &p   per  annum,  payable  semi-annually 
*n  the  first  days  of  December  and  June  of  each  year,  and  that  in  the 
event  the  lessees  should  have  performed  all  the  terms  and  conditions 
of  the  lease,  this  deposit  of  §&* 500.00  should  be  applied  to  the 
payment  of  the  rent  accruing  during  the  last  five  months  of  the  term, 
and  that  no  interest  should  be  paid  to  the  lessees  for  the  period 
for  which  it  provided  that  the  deposit  should  be  applied  as  rental. 
On  February  11th,  1330,  Freund  and  Gonsch  assigned  all  their  interest 
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in  the  lease  to  the  defendant,  including  their  interest  in  the 
^,500.00  deposited  with  the  lessor.  On  June  2nd,  1930,  Kriloff, 
the  lessor,  assigned  all  his  interest  in  the  lease  to  the  plaintiff. 
The  suit  is  for  rent  alleged  to  be  due  plaintiff  for  the  months  of 
January,  February, March  and  April,  1931,  at  1450.00  per  month,  a 
total  of  Al,800.00,  the  amo\mt  of  the  judgment  from  which  this  appeal 
is  prosecuted,  > 

Defendant  filed  an  affidavit  of  merits  denying  the 
claim  of  indebtedness,  also  a  set-off,  in  which  it  is  claimed  gener- 
ally that  the  plaintiff  is  indebted  to  defendant  in  the  sum  of 
$3,500 .00, with  interest  from  July  1st,  1930,  at  the  rat©  of  6$  per 
annum;  also  that  on  the  36th  day  of  February,  1931,  plaintiff 
recovered  a  judgment  against  defendant  in  a  forcible  entry  and 
detainer  suit  brought  by  plaintiff  against  defendant  for  the  recovery 
and  possession  of  the  property  involved,  and  that  thereafter,  and 
after  a  writ  of  restitution  had  been  served  upon  defendant,  it  vacated 
the  premises  and  ceased  the  use  and  occupation  thereof  on  March  37th, 
1931,  at  which  time  plaintiff  took  possession,  and  that  because  of 
the  termination  of  the  lease,  defendant  is  entitled  to  the  repayment 
of  a  portion  of  the  >$3,5Q0,DQ  deposited,  together  with  interest 
from  July  1st,  1930,  less  the  rent  due  the  plaintiff  prior  to  the 
termination  of  the  lease.  Under  this  claim  of  set-off,  defendant's 
particular  claim  seems  to  be  that  under  the  terms  of  the  agreement 
running  with  the  deposit  of  the  #3,500,00,  plaintiff  is  indebted  to  it 
in  the  sum  of  fl, 308,05,  with  interest  from  March  37th,  1931,  the  date 
defendant  was  ousted  from  the  premises.   In  its  brief  filed  here, 
defendant  states  that  at  the  time  it  was  ousted,  it  was  indebted  to 
plaintiff  in  the  sum  of  1,305,00  for  rent,  which  amount  should  be 
deducted  from  the  |3, 500,00  deposit,  together  with  interest  thereon, 
as  stated,  and  that  the  oalanoe  should  be  paid  to  defendant.  There 
is  no  question  but  that  plaintiff  terminated  the  lease  on  March  37th, 
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1931,  when  it  ousted  defendant  under  the  judgment  and  writ  obtained 
in  the  forcible  detainer  proceeding.  However,  the  lease  between  the 
parties  contains  the  following  provision: 

"The  obligation  of  Lessee  to  pay  the  rent  reserved 
hereby  during  the  alanoe  of  the  term  hereof,  or  during  any 
extension  hereof,  shall  not  be  deemed  to  be  waived,  released 
or  terminated  nor  shall  the  right  -and  power  to  confess  judg- 
ment given  in  clause  fifteenth  hereof  be  Seemed  to  be  waived 
or  terminated,  by  the  service  of  any  five-day  notice,  other 
notice  to  collect,  demand  for  possession,  or  notice  that 
the  tenancy  hereby  created  will  be  terminated  on  the  date 
therein  named,  the  institution  of  any  action  of  forcible 
detainer  or  ejectment  or  any  judgment  for  possession  that  may 
be  rendered  in  such  action,  or  any  other  -  ct  or  acts  result- 
ing in  the  termination  of  Lessee's  right  to  possession  of 
the  demised  premises*  The  Lessor  may  collect  and  receive 
any  rent  due  from  Lessee,  and  payment  of  receipt  thereof  shall 
not  waive  or  affect  any  such  notice,  demand,  suit  or  judgment, 
or  in  any  manner  whatsoever  waive,  affect,  ohange, modify  or 
alter  any  rights  or  remedies  which  Lessor  may  have  by  virtue 
hereof." 

In  Central  Investment  Co.,  v,  Melick.  367  111.564,  cited 

by  defendant,  the  Supreme  Court  said: 

"The  case  of  Grommes  v.  St.  Paul  Trust  Co.,  14?  Ill, 
634,  is  decisive  of  the  second  point  raised,  There  was  invol- 
ved in  that  case  a  lease  with  practically  the  same  provisions 
as  those  contained  in  the  third  clause  of  the  lease  here  in 
question,  and  it  was  there  said:  'There  is  nothing  illegal  or 
improper  in  an  agreement  th-3t  the  obligation  of  the  tenant  to 
pay  all  the  rent  to  the  end  of  the  term  shall  remain  notwith- 
standing there  has  been  a  re-entry  for  default,  and  if  the 
parties  choose  to  make  suoh  an  agreement  we  see  no  reason  why 
it  should  not  be  held  to  be  valid  as  against  both  the  tenant 
and  his  sureties.  ***  It  may  not  be  strictly  accurate  or 
correct  to  call  the  money  to  be  paid  after  re-entry  rent,  or  to 
treat  the  lease  as  in  force  after  a  re-entry.  But  the  parties 
have  a  right  to  fix  the  amount  of  the  rent  to  accrue  according 
ti  the  terms  of  the  lease  as  the  amount  of  damages  to  be  paid 
by  the  tenant  in  case  of  a  breach  of  his  covenants.  It  cs,n 
make  but  little  practical  difference  whether  the  sum  agreed 
to  be  paid  be  called  rent  or  damages.  It  say  be  regarded 
damages  for  the  purposes  of  this  suit.  Hall  v.  Qould.  13  N.T, 
127;  Underbill  v.  Collins.  133  id,  369.'  Whether,  as  the  plain- 
tiff in  error  contends,  by  bringing  its  action  of  forcible 
detainer  under  our  statute  the  defendant  in  error  elected  to 
determine  the  lease  is  unimportant  under  the  holding  in  that 
case,  as  the  amounts  accruing  after  the  re-entry  are  more 
properly  regarded  as  the  damages  agreed  upon  between  the 
parties  in  case  of  a  breach  of  the  covenants  of  the  lease," 

We  are  of  the  opinion  that  under  the  terms  of  the  lease, 
plaintiff  is  entitled  to  reoover  the  amounts  claimed,  and  that  defend- 
ant is  not  entitled  to  recover  anything  under  its  set-off.  The  judgment 

is  affirmed. 

AFFIRMED. 

HEBEL,  P.J,  AID  WILS03S,  J.  COHOUH. 
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/ 
PEOPLE  OF  THE  STATE  OF  ILUMQIS/ 

Defendant  in  Error/ 
v« 
AHTHOS3Y  BU2IHEXS  and  JOHM  0EMESKE,   )  COOK  OOUITY. 

Plaintiffs  in  *«**<     J     2  ^  8  LA.  6  2  1^ 

Opinion  filed  Dec.  19,  1934 

MR,  JUSTICE  HALL  DELIVERED  THS  OPIHIOH  OF  THE  GOuHT. 

The  defendants  here  were  tried  by  the  court,  after 
waiver  by  them  of  a  jury  trial,  found  guilty  of  the  crime  of  petit 
larceny,  and  the  property  taken  was  found  to  be  of  the  value  of 
114,50.  Judgment  w?s  entered  on  the  finding,  and  they  were  each 
sentenoed  to  serve  a  term  in  the  House  of  Correction  for  one  ye~r, 
to  pay  a  fine  of  11,00  each  and  the  oosts  of  the  proceeding.  This 
writ  of  error  is  prosecuted  to  review  the  judgment.  The  indictment 
contains  two  counts. 

In  one  count  it  is  charged  in  substance  that  the 
defendants  on  May  15,  1933,  feloniously  and  violently  did  make  sua. 
assault  upon  Louis  Gall,  Jr.,  and  did  then  *nd  there  put  Louis 
Gall  in  bodily  fear  and  danger  of  his  life,  and  th^t  one  wrist 
watch  of  the  value  of  #70  and  one  watch  valued  at  %IB     were  tnken 
from  the  person  and  against  the  will  of  Louis  Gall,  and  feloniously 
and  by  force  and  intimidation  did  rob,  steal  and  carry  a;ay  the 
property,  and  that  they  were  at  the  time  armed  with  a  pistol.  In 
the  seoond  count  it  is  oharged  that  the  defendants  made  an  assault 
upon  Louis  Gall,  and  did  then  and  there  put  him  in  bodily  fear 
and  danger  of  his  life,  and  that  a  wrist  watch  valued  at  70  -nd  a 
watch  valued  at  |15,  the  property  of  Gall,  were  taken  from  his 
person  and  against  his  will  feloniously  and  violently  and  by  fear 
and  intimidation.   Nothing  is  before  the  court  but  the  indictments, 
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pleas  of  not  guilty,  a  waiver  of  the  Jury,  the  finding  of  the  court 
th-t  they  were  guilty  of  the  erime  of  petit  lareeny  of  property  of 
the  value  of  114.50  ,  the  judgment  of  conviction  and  the  sentence. 
Ho  bill  of  exceptions  was  filed  in  the  case.  It  is  not  intimated 
that  defendants  are  not  guilty  of  the  crime  of  petit  larceny,  nor 
that  the  court  was  not  justified  in  finding  them  guilty  of  such  charge* 

It  is  the  contention  of  the  defendants  that  the  judg- 
ment rendered  gainst  them  is  void,  because  neither  count  in  the  in- 
dictment includes  the  offense  of  petit  larceny,  and  that  larceny 
8 from  the  person",  as  eharged  in  the  second  count,  is  a  felony, 
regardless  of  the  amount  stolen,  and  that  the  trial  court  could  not 
legally  sentence  the  defendants  for  the  crime  of  petit  larceny  with- 
out a  waiver  or  nolle  prosequi  first  having  been  entered  by  the 
State* a  Attorney  as  to  so  much  of  the  indictment  as  charged  the 
commission  of  the  felony. 

*n  People  v.  Hoffman.  336  111.  App*  1,  cited  by 
defendants,  this  court  said: 

"It  is  true,  as  suggested  by  counsel  for  the  State, 
that  the  amendment  with  reference  to  stealing  from  the  person 
does  not  make  suoh  larceny  a  distinct  and  separate  offense. 
It  is  still  larceny,  just  as  it  is  larceny  whether  the  prop- 
erty stolen  is  less  or  more  than  15  in  v-lue,* 

In  People  v.  Harris.  302  III,  590,  also  cited  by  defend- 
ants, there  was  an  indictment  for  "larceny  generally",  as  stated 
by  the  court,  and  the  defendant  w?is  out  on  trial  for  larceny  from 
the  person,  a  greater  ofiense  *:nd  one  carrying  a  more  severe  penalty 
than  larceny  or  petit  larceny,  as  defined  by  the  st  tute.  The 
court  there  said: 

"The  indictment  was  for  larceny  generally,  and  to  put 
the  defendant  on  trial  for  larceny  from  the  person  it  would 
have  been  essential  th-.-t  the  indictment  should  be  so  framed, H 

This  case  is  not  in  point.  In  the  instant  case,  as 

stated,  while  the  indictment  was  for  larceny  from  the  person,  the 

defendants  were  put  on  trial  and  convicted  of  the  crime  of  petit 
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larceny,  a.  lesser  offense* 

*n  Qarpenter  v.  i: eo-ole ,  5  111.  197,  the  Supreme 

Court  said: 

here  a  defendant  is  put  on  trial  on  an  accusa- 
tion ffMoh  includes  an  of! ens©  of  an  inferior  degree,  the 
jury  may  acquit  of  the  higher  offense  and  convict  of  the 
lesser,  although  there  may  be  no  count  in  the  indictment 
specifically  charging  th-t  particular  offense.  The  greater 
includes  the  lesser  offense  of  the  same  kindred  character, * 

As  stated  by  this  court  in  People  t»   Hoffman,  supra. 

whether  the  larceny  committed  is  from  the  person  or  not,  it  is 

larceny  just  the  same,  and  we  hold  that  the  charge  of  larceny  from 

the  person  inoluded  the  orime  of  petit  larceny,  and  that  it  was  not 

necessary  for  the  court  to  enter  •  nolle  prosequi  as  to  the  charge 

of  larceny  from  the  person.  The  judgment  is  affirmed, 

AFFIRMED. 

HEBEL,  F.J.  AND  SIL30H,  J.  CONCUR. 
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(Plaintiff)  Defendant  in  Error, 

v. 

WILLIAM  MoSES, 

(Defendant)  Plaintiff  in  Error, 

Opinion  filed  Dec.  19,  1934 

MR.  JUSTICE  HALL  DELIVERED  THE  OPINIOH  OF  THE  COURT. 

■ 

By  this  writ  of  error  defendant  seeks  the  review  of  an 
order  finding  him  guilty  of  contempt  of  court,  and  sentencing  hia  to 
serve  a  term  of  six  months  in  the  County  Jail* 

It  is  insisted  that  the  judgment  should  be  reversed 
because  the  record  does  not  show  that  defendant  was  present  in  open 
court  at  the  time  of  the  entry  of  the  order  and  the  adjudication 
that  he  was  in  contempt  of  court,  and  People,  v,  Horthup.  Illinois 
Appellate  Court  Uo»   35880  and  other  cases  are  cited  as  authority. 
The  abstract  filed  does  not  contain  the  complete  order.  An  examina- 
tion of  the  record  shows  the  order  to  be  as  follows: 

"Defendant  present  in  onen  court.  Finding  defendant, 
guilty  contempt  of  Court  in  Branch  43-1131  So*  Stat©  St.  of 
the  Municipal  Court  of  the  City  of  Chicago,  County  of  Cook, 
State  of  Illinois  People  of  the  State  of  Illinois  vs.  &eorg@ 
Collins,  case  number  1273377,  then  pending  and  undetermined, 
the  siid  defendant  did  ^ct  in  a  boisterous  and  improper  manner 
before  the  Court  In  that  the  said  defendant  struck  officer  L. 
Steinberg,  and  used  vile  and  abusive  language,  all  of  which 
conduct  of  said  defendant,  tended  to  impede  and  interrupt  the 
proceedings  and  lessen  the  dignity  of  this  court. 

Judgment  on  finding  the  defendant  guilty  of  Contempt 
of  Court. 

Defendant  sentenced  to  County  Jail  for  term  of  six 
(6)  months." 

It  appears  distinctly  thrt  the  court  found  that  the 

defendant  was  present  in  open  court  at  the  time  the  order  was 

entered. 
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It  is  also  insisted  that  instead  of  stating  that 
defendant  "struck  officer  Steinberg  ?nd  used  vile  and  abusive  language* 
in  the  presence  of  the  court,  the  order  should  have  stated  that  an 
assault  wss  made  upon  the  officer  in  the  presence  of  the  court. 

There  is  no  merit  in  either  point*  The  Judgment  is 
affirmed* 

AFFIRMED. 


H&HEL,  P.J,  AMD   V?Xi»SOM,  J.  OCKGUH, 
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INTERLOCUTOR* 


APPEAL  FROM 


•  :ilOR  COURT 


COOK  COUNTY. 


37764 

D£  KALB  TRUST  AND  SAVINGS  BANK/ a 
banking  corporation,  of  De  Kalb, 
Illinois,  ELEANOR  C.  GQCHENOUR, 
ELI  MSTCOFF  and  J.  D.  MARQUIS, 

Plaintiffs  and  Aptoellees, 

DE  PAUL  EDUCATIONAL  AID  SOCIETY,  ...  -. 
ALLYN  &  COMPANY,  and  JOHN  C.  MINERS, 
Individually  and  as  Ohairmaja  of  the 
Bondholders  Protective  Committee, 

Defendants  and  Appellants* 

DE  PAUL  UNIVERSITY,  FIRST  NATIONAL  BANK 
OF  CHICAGO,  ILLINOIS  MiROHAKTS  TRUST 
COMPANY,  now  known  as  Continental  Illinois 
National  Bank  and  Trust  Company  as  Lessors 
under  Leases  reoorded  ss  Doc,  Nos.  9746977  and 
9746978,  and  as  "DISBURSING  AGENT"  and     ^ 
"INVESTMENT  TRUSTS;,,"  JOHN  I.  GRACE  and     A  '(    $»  1..H.. 
URSULA  GRACE  LAVENDER,  as  Lessors  under 
lease  reoorded  as  Doc.  No*  9746979,  ADA  S. 
GAARETT,  beneficiary  under  lease  made  by 
Illinois  Merchants  Trust  Company,  BENJAMIN 
FRANKLIN  MEYER  and  TRUE  WEBBER  AND  COMPANY,  Inc., 

Defendants. 

Opinion  filed  Dec.  19,  1934 

MR.  JUSTICE  HALL  DELIVERED  THE  OPINION  OF  THE  COURT. 

This  oase  is  governed  by  the  opinion  in  case  No. 

37763,  and  the  order  entered  in  that  oase  is  controlling  here. 
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REVERSED  AND   REMANDED   '.vITH  DIRECTIONS. 


REBEL,   P.J.    ASS   WILSON,   J.    CONCUR, 
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ELIZABETH  LIBMAN, 

Complainant;,  Ap^Slle^ -^ 
v. 


A 


»f&LM^C  ) 


CHICAGO  f If LS  ASM   IHffST  COMPAM,  as 
Trustee  under  Trust  Deed  recorded  as 
Document  Ho.  9508113,  et  al.t 

Defendants* 


APPEAL   FROM 


SUPERIOR  CjCURT/ 


JOOK   COUisiTY, 


On  Appeal  of  MART  L.   KEFT  and  AMOS  W, 
MARTIN,  Trustees, 


I.A.  622 


1 


Defendants,  Appellants. 

Opinion  filed  Dec.  19,  1934 

MR.  JUSTICE  WILSON  DELIVERED  THE  OPINION  OF  THE  COURT. 

This  is  an  appeal  from  ft  decree  in  a  foreclosure  pro- 
ceeding finding  the  complainant  Elisabeth  Libman  to  be  the  owner  and 
holder  of  a.  note  for  $1,250.00  secured  by  a  trust  deed  in  which  the 
Chicago  Title  &   Trust  Company  was  trustee;  that  there  had  been  a 
default  in  payment  by  Morris  Libman,  the  defendant,  the  owner  of  the 
equity,  and  ordering  a  sale  of  the  premises  in  the  event  the  amount 
found  due,  including  interest  and  attorneys*  fees  were  not  paid  within 
the  time  fixed  oy   the  court. 

The  cause  was  referred  to  a  special  commissioner  to 
take  proof  and  report  ais  findings.  Objections  to  the  findings  vere 
filed  oy  defendants  Mayy  L.  Kent  and  Amos  f.  M«rtin.   As  to  the 
defendant  Kent,  it  appears  that  she  filed  her  demurrer  to  the  amended 
bill  of  complaint  which  was  overruled.  lo  appeal  was  prayed  from 
this  order  and  for  failure  to  file  an  answer  the  bill  was  taken  as 
confessed  as  to  her. 

The  original  bill  filed  contained  an  allegation  thst 
the  premises  vere   occupied  by  John  M.  Houston  and  Delia  M.  Houston 
under  a  contract  for  a  warranty  deed  with  one  Winifred  3alz»an,  the 
then  owner  of  the  premises,  and  th^t  when  the  purchase  price  should 
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be  paid,  they  -/?ould  be  entitled  to  rights  superior  to  those  of  com- 
plainants* The  bill  was  subsequently  amended  as  to  this  recital  so 
as  to  charge  that  the  rights  and  interests  of  the  Houstons,  if  any, 
were  subordinate  to  those  of  complainant.  Other  defendants  were 
made  parties  to  the  foreclosure  proceeding  under  the  allegation  that 
they  had  or  olaimed  to  h.ve  some  right,  title  or  interest  in  the 
property  but  that  such  interest,  if  any,  was  subordinate  to  that  of 
complainant.  The  defendants  were  Salzman,  the  previous  owner  of  the 
premises,  the  Houstons  already  referred  to,  Carroll  and  Shipnes. 
Subsequently,  the  bill  was  dismissed  as  to  Ghipnes  and  Salzman  and 
Kent  and  Martin  were  made  additional  defendants.  On  the  hearing  it 
developed  that  Salzman  had  parted  with  her  interest.  There  is  some 
evidence  thnt  Shipnes  either  owned  or  held  a  first  mortgage  on  the 
premises  and  claimed  some  of  the  purchase  money,  but  he  has  not  seen 
fit  to  make  any  claim  and  as  the  record  stands  he  has  no  disclosed 
interest. 

The  principal  contention  of  the  defendant  Martin 
appears  to  be  th^t  he  had  an  interest  in  the  contract  between  the 
Houstons  and  Salzman,  and  that  the  complainant  Mbman  was  bound  by  her 
admission  in  the  original  bill  of  complaint  that  this  contract  of 
purchase  was  superior  to  the  rights  of  complainant  and  the  court 
should  have  so  adjudicated.  The  contract  relied  upon  by  defendant 
Martin  was  before  the  Circuit  Court  of  this  county  in  an  action  by 
Carroll  against  3alzman  and  one  Bisno.  Carroll  claimed  an  interest 
in  the  same  and  was  awarded  a  decree  for  $1,300.00  with  interest  and 
a  lien  against  the  contract.   Subsequently,  Kent  end   ii^rtin,  as 
trustees,  obtained  a  judgment  on  •  creditors'  bill  against  Carroll 
and,  therefore,  claim  under  that  judgment*  The  complainant  here 
was  not  a  party  to  any  of  the  other  prooeedinga  and  therefore  not 
bound  by  them.  The  special  commissioners  found,  and  sre  find  it 
correct,  that  the  trust  deed  here  was  made,  executed,  delivered 
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and  recorded  before  the  contract,  of  purchase  between  Salzaan  and 
the  Houstons. 

The  admission  in  the  original  bill  of  complaint  was 
not  binding  upon  complainant  in  view  of  the  amendment,  and  the  facts 
as  afterwards  proven.  Complainant's  rights  under  her  trust  deed 
were  superior  to  any  rights  acquired  by  the  contract  of  purchase  or 
any  one  claiming  thereunder.  So  citations  are  necessary  to  support 
this  conclusion. 

For  the   reasons  already  stated  there  is  no  force  in 
the  position  that  it  was  error  to  dismiss  Shipnes  and  Salzman  out 
of  the  proceeding. 

The  trust  deed  entitled  complainant  to  the  rents, 
issues  and  profits  derived  from  the  property  as  part  of  the  security, 
by  reason  of  the  loan.  This  wo  Id  include  the  payments  made  from 
month  to  month  by  the  tenant  to  the  receiver  appointed  by  the  court 
in  this  proceeding,  and  directed  by  the  chancellor  to  collect  such 
income,  rent  or  profits.  The  defendants  filed  no  cross  bill  asking 
for  affirmative  relief.  The  receiver  collected  $40.00  per  month  from 
the  Houstons  as  rent  under  order  of  court.  There  is  no  force  in 
defendant's  position  that  this  should  be  applied  on  its  claim  against 
the  purchase  contract. 

Finding  no  error  in  the  decree  of  the  Superior  Court 
it  is,  therefore,  affirmed. 


DECREE  AFFIRMED, 


,,  l>.J.  AND  HALL,  J.  OOJiOUH. 
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PEOPLE  OF  THE  STATE  OF  ILLIMOI^ 

J 

Defendant  in  Erro#, 
v. 
FLOYD  CALDWELL, 

Plaintiff  in  Error. 
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Opinion  filed  Dec.  19,  1934 

MR,  JUSTICE  WIL30H  DELIVERED  THE  OPIMIQfl  OF  THE  COURT. 

The  defendant  Floyd  Caldwell  was  found  guilty  of 
contributing  to  the  delinquency  of  a  minor  child  and  sentenced  to 
the  house  of  correction  for  the  tens  of  one  year  and  a  fine  of  one 
dollar.  A  jury  was  waived  and  the  cause  was  submitted  to  the  court 
who  heard  the  witnesses  ?nd  entered  the  judgment  appealed  from. 
Ho  question  of  law  is  raised  upon  this  appeal  and  we  are  ooneerned 
only  with  the  evidence. 

The  prosecuting  witness  Margaret  Jenkins  was  first 
examined  on  a  voir  dire  for  the  purpose  of  testing  her  intelligence, 
her  understanding  of  an  oath,  and  her  mental  reaction  to  questions 
asked.  Her  answers  to  the  questions  propounded  in  our  opinion 
qualified  her  as  a  witness.  When  placed  upon  the  stand  she  testified 
that  she  knew  the  defendant  and  that  she  saw  him  while  with  her 
brother  and  another  small  girlj  that  he  gave  her  brother  a  niokle 
and  told  him  to  take  the  other  girl  and  get  some  ice  cream;  that 
he  then  took  her,  the  prosecuting  witness,  up  to  the  top  of  the 
laundry  building  where  he  worked  and  sat  her  on  a  high  box  and 
touched  her  on  her  private  parts;  that  he  cuddled  and  kissed  her. 
It  is  unnecessary  to  discuss  her  testimony  in  detail,  but  we  are 
of  the  opinion  that  her  answers  to  the  questions  were  Intelligent 
and  responsive, 

Margaret  Jenkins,  the  mother  of  the  prosecuting 
witness,  testified  that  on  the  30th  day  of  May,  1933,  about  twenty 
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minutes  to  eight  she  went  to  the  Howard  Laundry,  where  the  defendant 
was  employed,  to  look  for  her  daughter  and  about  8  o'clock  that 
evening  she  saw  her  coming  out  of  the  laundry.  She  further  testified 
that  this  laundry  was  across  the  alley  from  where  she  lived, 

Albert  Jenkins,  father  of  the  prosecrating  witness, 
testified  thst  he  saw  the  defendant  in  front  of  the  entrance  to  the 
laundry  and  struck  the  defendant;  th?>t  the  defendant  said,  "Can't 
we  do  something  about  this?"  The  witness  then  asked  defendant  why 
he  had  the  little  girl  in  the  laundry  and  he  replied  that  he,  the 
defendant, was  lonesome  and  that  the  defendant  admitted  that  he  had 
kissed  the  child,  and  that  he  was  very  much  ashamed  of  himself, 

William  Griffin,  a  police  officer  who  made  the  arrest 
shortly  after  8  o'clock  of  that  night,  testified  that  when  he  was 
summoned  by  the  mother  of  the  child  he  went  through  the  laundry 
building  and  found  the  doors  were  all  locked. 

The  defendant  testified  th^t  he  had  been  working  around 
ta#  laundry  that  evening  cleaning  up,  but  denied  that  anything  had 
occurred  or  that  he  told  the  father  of  the  child  that  he  had  kissed 
the  girl  or  fondled  her,  but  that  the  little  girl  had  been  in  and 
out  of  the  laundry  every  day;  th?t  there  was  an  entrance  to  the 
rear  of  the  laundry  which  was  unlocked  and  that  the  office  boy 
stayed  until  8  o'clock, 

Clarence  Bigier,  a  witness  on  behalf  of  the  defendant, 
testified  that  he  lived  with  the  defendant  and  saw  the  defendant  at 
the  Howard  Laundry  about  ?  o'clock  and  that  he,  the  witness,  left 
the  laundry  about  ten  minutes  to  eight;  that  he  was  there  continuously 
from  7  o'clock  until  the  time  he  left,  but  that  he  did  not  see  the 
little  girl  in  the  laundry. 

Richard  Harder  testified  that  he  was  an  office  boy 
employed  at  the  Howard  Laundry  and  worked  until  8  o'clock  that  night; 


■   ■.-.•  ,  '     ' 

■\         '■      :         .         Si     '     ■ 

1 

■    ,   i  bad  »rf 

v-  ■.?..    ■       ■   ■-■■    ''■':■ :  .'■>"'.••• ,:  "    :n'       ;"  -•  .:'      .       ■  ;■  ■         .■ .    ••  wt3m->iWjtsh 

1 

■      - 

i  ' 

J)iMI    fli    flS9d    bxA    Itlg    OH-:  <  •if* 

■ 

<.  '  • 

-    Xtrl,-,   e 

eon  to  rw  ajero   I 

i  .'.-OikCOW    t  *•■• 


3 

that  he  left  the  laundry  at  8  o'clock  and  that  the  oomplaining 
witness  was  not  in  the  laundry  during  that  time.  On  cross-examination 
by  the  court  this  witness  testified  that  Bigler  brought  Caldwell, 
the  defendant,  to  the  laundry  about  7:30  or  8  o'clock  and  remained 
about  ten  minutes.  The  testimony  of  this  witness  is  negative  in 
character.  The  offense  was  charged  to  have  been  committed  on  the  top 
floor  of  the  building,  and  there  was  a  rear  as  well  as  a  front 
entrance  to  the  premises. 

Defendant  contends  that  there  was  error  in  that  the 
trial  oourt  permitted  the  prosecuting  witness  to  testify  because  of 
her  youth,  lack  of  knowledge  and  meaning  of  the  oath.  An  examination 
of  her  testimony  shows  that  she  comprehended  the  meaning  of  an  oath 
and  was  possessed  of  an  understanding  of  the  moral  obligation  to 
speak  the  truth. 

In  the  case  of  People  v,  Lewis.  253  111.  381,  where  a 

ohild  of  6  years  was  permitted  to  testify  before  a  jury,  wherein 

the  defendant  was  charged  with  rape,  the  court  in  its  opinion,  gays: 

"From  her  whole  examination  we  are  unable  to 
say  th^t  the  eourt  s,bused  its  discretion  in  permitting 
the  child  to  testify.  She  disclosed  that  she  understood 
the  difference  between  right  and  wrong,  that  she  appreciated 
the  moral  obligation  to  speak  the  truth,  and  th?t  she  under- 
stood when  she  was  sworn  that  it  meant  she  was  to  tell  the 
truth.   'Intelligenos,  ability  to  comprehend  the  meaning 
of  an  oath  and  the  moral  obligation  to  speak  the  truth,  and 
not  age,  are  the  tests  by  which  the  competency  of  a  ohild 
to  give  testimony  is  determined,'   (Shannon  v.  Swans on. 
308  111,  53,)  The  jury  saw  and  heard  the  child  testify, 
and  it  was  for  them  to  determine  the  weight  and  value 
which  should  be  given  to  her  testimony, " 

Cases  of  the  character  of  thrt  involved  in  this  pro- 
ceeding are  extremely  difficult  to  defend  and  this  court  is  thoroughly 
appreciative  of  that  fact*  At  the  same  time  they  ere  often  equally 
hard  to  prove.  It  is  seldom  th  t  there  are  witnesses  to  the  occur- 
rence, The  argument  that  the  minds  of  the  jurors  may  become  inflamed 
by  reason  of  the  mere  charge  is  lacking  in  the  present  case  because 
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of  the  fact  that  it  w*a  tried  by  the  court  without  a  jury.  We  can 
assume  that  the  cause  was  heard  free  from  passion  or  prejudice  and 
the  finding  based  on  the  evidence  alone,  The  defendant  was  a  married 
man  and  bore  a  fair  reputation  in  the  community  in  which  he  lived. 
On  the  other  hand  there  appears  to  be  no  apparent  reason  why  the 
prosecuting  witness  would  undertake  to  present  a  story  such  as  she 
told  to  the  court  unless  it  was  the  truth.  The  tri^l  court  withheld 
judgment  for  a  considerable  period  of  time  after  the  hearing  before 
announcing  his  finding  and  evldantly  after  a  oareful  consideration  of 
the  cause.  He  had  the  advantage  of  seeing  the  witnesses  and  observing 
their  demeanor  while  upon  the  stand,  which  is  a  privilege  not  granted 
to  a  court  of  review,  fa  are,  for  that  reason,  unable  to  say  that 
the  finding  of  the  trial  court  was  not  warranted  by  the  evidence 
and  the  judgment  of  the  Criminal  Court  is,  therefore,  affirmed, 

JUQGMEiST  AFFIftMSD. 
HEBEL,  P.J.  AHD  HALL,  J,  OOSClhi. 
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OARL  M.  miTI., 

v. 

ARKOLD  FOLSY, 


Appellant j 


Appellee. 


AL  FROM 

MUNICIPAL  COURT 
OF  CHICAGO. 


2*o  ±.M622 


Opinion  filed  Dec.  19,  1934 
MR.  JUSTICE  ftIL30M  H&X1IM  THE  OFIHIOM  OF  THE  COURT. 
The  plaintiff,  Carl  M.  White,  took  judgment  by  donf ess- 
ion  for  54.84,  on  a  note  dated  February  34,  1933.  The  note  was  for 
|40,  payable  in  installments  with  interest  at  7  per  cent  per  annum 
from  dste,  was  signed  by  the  defendant  and  authorised  the  plaintiff 
to  take  judgment  in  case  of  default.  The  defendant  obtained  leave 
to  open  up  the  judgment  and  to  defend  and  in  his  affidavit  of  defense 
tin  support  of  his  motion  to  vacate  the  judgment  charged  usury  and 
also  th;t  he  had  received  no  money  or  other  consideration  for  the  note. 

From  the  record  it  appears  that  there  had  been  some 
previous  transaction  between  the  parties,  but  that  on  February  81# 
1933,  plaintiff  served  notioe  of  an  assignment,  probably  of  wages, 
and  on  February  33,  the  defendant  Foley  appeared  at  his  office,  the 
assignment  was  released  and  the  new  note  involved  in  this  proceeding 
was  executed.  The  signing  of  the  new  note  is  not  in  dispute  by 
the  defendant  and  it  is  evident  that  all  prior  obligations  had  been 

satisfied. 

We  are  not  concerned  ??ith  the  question  of  usury  in 

previous  transactions  in  view  of  the  settlement  of  these  accounts  and 

the  giving  of  the  new  note,   iliddle  v.  Hosenfeld.  103  111.  600.  The 

only  question  before  us  is  whether  the  new  note  was  usurious  and 

whether  or  not  the  defendant  received  the  consideration  named  therein. 

The  note  on  its  face  is  regular  and  for  ;40.00  with  interest  at 

7  per  cent. 

The  plaintiff  testified  that  at  the  time  of  the  giving 

of  the  note  he  executed  and  delivered  his  check  for    ?40.00  to  the 
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defendant.  The  cheek  is  in  evidence.  It  is  dated  February  34,1933, 
the  same  date  as  that  of  the  note  and  is  made  payable  to  Arnold  Foley, 
the  defendant  herein,  and  signed  "by  Oarl  M.  white.  On  the  reverse 
side  of  the  check  appears  the  endorsement,  "Arnold  Foley",  and  this 
is  the  only  endorsement  on  the  instrument.  The  check  also  bears  the 
stamp  of  the  bank  upon  which  it  is  drawn,  showing  that  it  had  been 
paid  in  the  regular  course  of  business. 

The  defendant  testified  that  he  received  the  check 
from  the  plaintiff,  endorsed  it  and  handed  it  back  to  the  girl  in 
plaintiff's  of  floe.  Plaintiff  denies  that  the  defendant  endorsed 
the  cheok  and  handed  it  back  to  the  girl  or  anyone  else  in  his  office, 
but  stated  that  it  went  through  the  b#nk  ajad  came  into  his  hands 
in  the  rc-gular  course  of  business,  togefcfe«r  with  his  other  bank  checks*. 

The  note  on  its  face  is  regular  and  the  signature  of 
the  defendant  is  admitted  and  it  should  take  clear  evidence  to  over- 
come the  presumption  of  regularity.  The  cheok  is  made  out  to  the 
defendant  and  on  the  same  day  that  the  note  was  executed  and  bears  the 
endorsement  of  the  defendant  only.  It  is  well  known  that  a  bank 
ordinarily  does  not  cash  checks  when  presented  by  other  than  the 
payee,  unless  endorsed  by  the  one  presenting  it.  The  fact  that  the 
check  was  made  to  Foley  and  delivered  to  him  and  none  other,  is 
evidence  of  payment  which  should  not  be  lightly  disregarded.   ;>e 
believe  that  the  defendant  has  failed  to  overcome  a  prima  faci,e  case 
made  out  by  the  introduction  of  the  note  and  check,  coupled  with  the 
evidence  of  the  plaintiff,  and  for  that  reason  the  judgment  is  rever- 
sed and  the  cause  remanded  with  directions  to  expunge  from  the  record 
the  judgment  entered  October  4,  1933,  and  thit  the  judgment  by  con- 
fession entered  on  July  22,   1933,  be  declared  in  full  force  and 
effect  and  to  take  such  other  procedure  as  is  necessary  in  conformity 
with  the  views  expressed  in  this  opinion, 

JUDGMENT  HEYIRSED  AND  CAUSE  REMANDED 
WITH  DIRECTION, 


HEBSL,  P.J.  AND  HALL,  J.  OOBOOtC 
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ETTA  WOLF, 

Defendant   in  Error, 
v. 


. 


ERROR  TO 

MUNICIPAL  COL 


rssxm   CO.,  D.  B.  A. 
BEACH  VIEW  GARDENS,  HONE  WU» 
TOM  CHAN  and  STANLEY  0.  KAN, 


Plaintiffs  in  Error. 


OF  CHICAGO, 

27  8  I.A.  622? 

Opinion  filed  Dec.  19,  1934 

MR.  JUSTICE  WILSON  DELIVERED  THE  OPINION  OF  THE  COURT. 

October  31,  1933,  Henry  f.  Rubloff  and  Morris  Wolock, 
the  lessors  and  owners,  exeouted  a  written  lease  to  Tom  Chan, 
Stanley  G.  Kan,  Henry  Eng  and  Hone  Wu  to  certain  premises  located 
on  the  second  floor  of  the  building  at  804  Wilson  avenue  in  the 
City  of  Chicago.  From  the  evidence  it  developed  that  ^olock  h?d  no 
interest  in  the  real  estate,  but  th?t  the  real  owner  was  Rubloff* 
This  lease  was  subsequently  assigned  by  Rubloff  and  ^olock  to  Henry 
Wolf  and  Ett&a  Wolf.  Rubloff  subsequently  conveyed  the  property  in 
fee  and  Henry  wolf  and  Etta  Wolf  became  the  owners.  Henry  Volf  died 
and  Etta  Wolf  became  entitled  to  her  husband1 s  interest  by  reason 
of  survivorship.  At  the  time  she  brought  this  action  she  was,  there- 
fore, the  assignee  of  the  lessee  Rubloff  and  ^olook  and  also  the 
owner  of  the  premises.  This  action  is  brought  by  her  to  recover  rent 
for  the  months  of  March  and  April,  1932,  claimed  to  be  due  from  the 
China  Catering  Co.,  doing  business  as  Beach  View  Gardens,  Hone  Wu, 
Tom  Chan  and  Stanley  G.  Kan. 

The  China  Catering  Co.  was  organized  for  the  purpose 
of  conducting  a  restaurant  on  the  premises.  They  paid  the  rent  for 
the  period  from  July  1930  until  February  38,  1933,  but  did  not  pay 
the  rent  for  March  and  April  of  the  latter  year,  although  the  premises 
were  occupied  by  the  China  Catering  Co*  until  April  36,  1933. 

Tom  Chan  and  Stanley  G.  Kan  were  two  of  the  original 
lessees  and  were  liable  for  the  rent  unless  released  by  the  landlord. 
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The  defendants,  Chan  and  Kan  contend  th^.t  they  ??ere  released  when  the 

China  Catering  Go.  moved  In.  The  rule  is  clear,  however,  that 
acceptance  of  rent  from  a  person  who  enters  the  premises  under  author- 
ity of  the  original  lessee,  does  not  amount  to  a  cancellation  of  the 
original  lease  nor  release  the  lessee  therein,  Barnes  v.  Northern  Trus-fr 
pp..  169  111.  112;  Thompson  v,  estern  Gasket  Co..  319  111,  App.184. 

The  statute  of  frauds  is  not  available  to  the  defend- 
ants because  the  lessees  had  entered  into  possession  and  their  sub- 
tenants as  well  as  themselves  were  liable  for  the  rent  for  Mnrch  and 
April  during  the  period  of  time  that  they  occupied  the  premises.  The 
lease  had  been  fully  executed,  so  far  as  this  suit  is  concerned. 

There  is  no  merit  in  defendant's  position  that  a  proper 
foundation  had  not  been  laid  in  support  of  the  introduction  of  plain- 
tiff's exhibits  3  and  5.  Exhibit  3  was  the  deed  from  Hubloff  and 
his  wife  and  others,  to  Henry  Wolf.  Kxhibit  4  was  a  deed  from  Henry 
Wolf  and  Etta  Viiolf  to  Arthur  folf.  Exhibit  5  was  a  deed  from  Arthur 
?<olf  and  his  wife  to  Henry  and  Etta  folf,  not  at  tenants  in  common  but 
as  joint  tenants.   Exhibit  6  was  a  copy  of  letters  testamentary 
showing  the  death  of  Henry  Wolf.  This  evidence  wss  sufficiently 
specific  to  place  the  title  in  plaintiff,  particularly  as  the  question 
was  not  raised  in  defendants'  affidavit  of  merits  and  it  appears  that 
rent  had  been  paid  to  the  plaintiff  prior  to  the  suit  In  question  and 

her  right  to  collect  evidently  recognized* 

The  burden  of  proof  was  upon  the  defendants  to  show  a 
cancellation  of  the  lease  so  far  as  they  were  concerned.  The  mere  fact 
that  rent  was  collected  from  the  China  Catering  Go*  was  not,  in  and  of 
itself,  sufficient  to  overcome  the  burden. 

We  believe  that  the  Municipal  Court  upon  the  evidence 
properly  entered  judgment  in  favor  of  the  plaintiff  and,  for  the 
reasons  expressed  in  this  opinion,  the  judgment  is  affirmed. 

JUDGMENT  AFFIRMED. 
HEBEL,  P.J.  AND  HALL,  J.  COHCUR* 
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dr.  j.  hunk  armstrom,    )  / 

Appellant.        )  Q  5^ 
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MR.   PR&SlDlJiG   JU3I1CB  G'OOEJNQR 
DSLIVER&B   THE   0?I£I(3K   OF  THE    COU       . 

JSovstaber  3,   1932,  plaintiff  brought   suit  against  defendant 
to  recover  fSGOO  claimed  to  be  due  her  by  virtue  of  sua  oral   promise 
made  by  defendant  to  plaintiff  that  he  would  support  and  maintain  a 
child  born  to  her  out  of  wedlock  (plaintiff    claiming  that  defendant 
was  the  father  of  the  child)   provided  plaintiff  wsuld  not  institute 
bastardy  proceedings  against  defendant.     Defendant  denied   that  he 
had  made  any   such,  promise  and  denied   that  he  was  the  father  of  the 
child.     There  was  a  Jury  trial  and  a  verdiet  and  jac^/sent   in 
plaintiff's  favor  for  31CCG,   and  defendant  appeals. 

Plaintiff's  evidence  is  to   the  effect   that   in  October,   1928, 
she  was  eighteen  years  old,  unmarried,    and  her  name  was  Nellie 
Young;    that  she  had   some  physical  ail.ent   and  the  latter  part  of 
October  went   to  defendant's  office,    a  few  blocks  fr*m  h.®v  home,   for 
treatment;   defendant  was  a  practicing  physician  and  treated  her  on 
three  occasions;    that  the  treatments  were  about  a  week  apart,   the 
last  one  being  November  12th,   on  whien  date  defendant  seduced  her; 
that  on  that  date  she  went    to   the  office  about  eight  o'clock  in   the 
evening,   as  defendant  had  requested  her  to   do  when   she  visited  his 
office  a  week  previous;    that  her  little   sister  went  with  her;    that 
when   she  got  to   the  Doctor's  office   there  were  four  other  patients 
in   the   reception  room.      She  further  testified  that  about  a  week 
thereafter  she  again   called  at  plaintiff's  office  and  advised  him 
of  her  condition,  which  indicated  that  she  might  be  pregnant;    that 

the  Doctor  gave  her  some  pills  wnieh   she   tooic  with  her  but  which 

of 

she  was  unable  to  swallow;  that  she  then  advised  the  Doctor/this 
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fact  and  he  gave  her  lose  liquid  medicine  which  she  could  not  take 
because  it  did  not  agree  with  her.      She  further  testified  that  the 
following  April   she  visited  the  Doctor's  office  and  talked  to  him 
about  the  fact  that  she  would  have   to  go  to   the  hospital   to  be 
confined;    that  she  asked  him,   "What  am  I  going  to  tell    them"  at  the 
hosnital,    and   that  he   said,   *Qive  anybody's  name.   ***  Just   so  you 
don't  give  my  n'sme,*   and  that  he  would  take  care  of  the  baby  when 
it   came;    that   the  baby  was  born  July  27,  1920,   at  Cook  County 
hospital;    that  about  two  eonths  afterward  plaintiff  called  with  the 
baby  at   the  defendant's  office,    and   "The  Doctor  &e$ted  me  about  the 
baby's  weight  when  it  was  born;  he   said,    'Gee,  what  a  fine  eon  we 
have.***  The  baby  looks  like  me.'     He  said,    'At  first,   I   thought 
you  w?re  trying  to   trick  me;'"     that  afterward   she   called  him  up 
nearly  every  week  and  asked  him  for  money  to   support  the  child;    that 
he   told  her  he  would  take  eare  of  the  matter  but   did  not  have  any 
money;    she  further  testified  that  when  the  baby  was  about   one  and 
one-half  years  old  she  again  went    to  hie  office;    she   told  defendant 
he  had  been  promising  to   take  care  of  the  baby  but  had  not  done  so, 
and   stated  that   if  he  did  not  do    so   she  would  take  bis;  into   the 
Bastardy  court,    MM  hr   thereupon   stated  that   if  she  would  net  do  se 
he  would   take  ©are  of  the  baby  but   that  he  4i<?  not  have  any  money 
then.      She  never  filed   a  bastardy  case  against  him.     Plaintiff 
further  testified  that  defendant  gave  her  no  money  at  any  time  arid 
that  she  was  married  in   June,  1932,  but  was   separated  from  her  hus- 
band at  the  time  of  the  trial,   January  16,   1934,   at  which  time  the 
baby  wag  about  i>ur  and  one-half  years  of  age. 

Defendant  testified  that  he  was  a  married  jaan  and  had  been 
a  practicing  physician  in  Chicago  for  more  than   twenty  years  and  had 
maintained  offices  at  the  same  address  for  fourteen  years;   that   for 
twenty  years  he  had  been  employed  by  tne  City  of  Chicago   as  a  phy- 
sician, where  he  worked  during  the  mornings  and  in  the  afternoon 
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practiced  his  profession  at  his  office;    that  he  treated  plaintiff 
en  two  occasions  in  the  letter  part  of  October,  1928;    that   the  last 
time  she  sailed  was  Kov ember  3,  19  21,  but  that  he  gave  her  a©  treat- 
ment at  that   time  because  plaintiff  gave  him  Information  that  would 
indicate  she  was  pregnant;   that  he  never  saw  her  from  that  time  until 
September  20 ,   1972,  when  she  came  to  hie  office  with  the  baby  and 
wanted  biffl  to   glr*  her  money  to  support  the  baby,    c lairing  he  w&s 
its  father;    that  he  refused   la   do  so  because  he  had  had  no   Improper 
relatione  with  her.     Si  denied   t  at   she  had  called  at  his  office  In 
April,   1999,    and  that  she   then  told  him  she  would  eoon  be  required 
to  go  to  a  hospital  for   conf fa usaent, 

In  addition  to  the  testimony  given  by  plaintiff,   as  herein- 
before mentioned,    she   testified  on  crces-examination   that   ehe  had  a 
boy  friend   and   "I   told  my  boy  friend  all   about   It.***     I   told  him  I 
was  pregnrnt.   ***     I   didn't  want  to   get  his;  in  no   trouble,    some- 
body else's  trouble; w     that   she  told    ;ir    to  disappear  and  he  did  so. 

There   ie  other   evidence   in  the  record  which  *e  think  it  un- 
necessary to  &f&tlen  h»re,      Vf  have   considered  all   the  evidence  and 
have  reached   the  conclusion   that  the  verdict  of  the  jury,   to   the 
effect   that   defendant  was  the  father  of  the  child   and  had  promised 
plaintiff  he  would   eupport   the  child,    is  against  the  manifest  weight 
of  the  evidence. 

It   is  admitted  by  counsel   for  plaintiff  that  at   the   time 
plaintiff  claims  to  have  been   seduced  by  def emdant   she  offered  no 
resistance  and  made  no   outcry.      The   evidence   shows   that  the  Doctor's 
office  consisted  of  a  reception  room  and   a  private  room,   and  plain- 
tiff testified  that  at  the   time   she   ef  aims  to  have  been  attacked  by 
defendant   the  reception   room  was  full   of  oeople  waiting  to   see  de- 
fendant.     These  circumstances,    taken   in    connection  with  plaintiff's 
testimony  concerning  her  boy  friend,   whio     we  have  above  adverted 
to,   and  the  faet  that   although  plaintiff  claims  that  she  was  fre- 
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quently  demanding  money  from  defendant  rand  he  was  continually 
promising  her  i.ioney  to    support    fefee   child  "but  never  g»ve  h<*r  *ury, 
and  that   the   suit  ?ras  not   brought  bout   three  y»ars   and  four 

months  after  the  baby  was  bona,   lead  us  to   the  conclusion  that   the 
finding  and   ju  ignent  ought  not   to   stand. 

Defendant   contends  that   it  was  improper  to   exhibit   the   child 
to   the  jury,   but  we  think  this  was  not   error.     At  the   time  of  the 
trial   the   child  was  about   four   and  one-na'l  »,      ""'cqfrt  va 

Sonpvan.  153  Hauls.    378;    Stjte  ?,    Anderson.   S3  Utah,   171;   1  ^ignore 
Or   Evidence,   sec.    166   (1st   od. ) . 

In  the   Scott   case,   In   which  the  paten. ity  of  a  bastard  child 
was  involved,  J.'r,    Justice    ha-has,     n  gpesdclttg  for  the   court,    said 
(p.   379 ;:      "It  has  been  decided   in  this  Commonwealth  that  the  ehlld 
may  b<*  exhibited   to  the  jury.     We  see  no   sufficient   reason  for  re- 
considering the  decision,   or   for  taking  a   distinction   according  to 
ano,      She  youth  of  the   child  goes  rather   to   the  weight   of  the 
evidence.  * 

*n  Stately.   Anderson,    CUpra f   the   Supreme  Court   of  'J tab  held 
that  in  a  bastardy  proceeding  a  child   eight  months   of  age  was  ad- 
missible in  evidence  before  the  jury. 

And   ir.   discussing  this  question   Professor  figruore  in  his 
work  en  evidence  says  (vol,    1,    sec,  166,  1st   ed.):      "The  English 
practice  seems  always  to  have  admitted  this  evidence  without  ques- 
tion.     In  the  United  States  the   early  prac'.ioe  was  probably  the 
saaie;   but  as   the   chief  use  of  the   evidence  was  fouad  in  filiation 
proceedings,   to   charge   the  defendant  with   the  paternity  of  a  bastard, 
the  possible   abuses  of  the   evidence  led  to  an  u  te   questioning 

of  its  validity  under  any   circumstances, *     The   author  then   says  that 
the  molding  In   some   cases,   that  it  was  error   to   exhibit   the.   child 

"before  a  jury,  was  through  a  misunderstanding  of  the  law,   and  ccn- 

fact  of 
tinuing  says:      "The   sound  rule  is   to   admit   the /similarity  of  specific 
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traits,   however  presented,   provide^    the  child  is  in   the  ©plnien 
of"   the  trial   court   old    "*n©ugh  to  possess   settled  features  ©r 
other  corporal      indications.      It   it   to  be  noted   that   the  evidence 
is  relevant  not  merely   in  bastardy  proceedings,   hut   also  in  trying 
the  legitimacy  ©f  a  child  born  during  marriage,   whenever  the  pre- 
sumption  of  legitimacy  allows   the   issue  to  be  raised   ***   as  ^ell   as 
occasionally   in  other  proceedings." 

For  the  reasons   ctatM  the   Judj?*»«nt  of  the  municipal   court 
©f  Chicago   is  reversed   and   the   eauee   remanded. 


REVERSED  AF9  RSMAKIWD. 


Ke^urely  and  Matchett,      .f.  ,    concur. 
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DOHOTHY  KABAS  by  John  Kabat ,     / 
her  tfather  and  toext  Jfriend,    / 
Appelle^*, 

vs. 


/ 


tfRAfch  BISDRt 
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*«*    l'2  7  8  I.A.  6231 


IVSHE15   5 

Plaintiff  brought   suit   against    the  defendant    to   recover 
damages  for  personal  injuries  el  aimed  to  have  bees   sustained  by 
her  through,  the  negligence  of  the   defendant  in  burning  rulLish 
in  a  wire  basket  or   container  in   an  alley,    at   a  result  oi    vhieh 
plaintiff,    a  child   four   years   and   three  months   old,   was   severely 
burned.      There  was  a  trial  before   the   court  without   a  Jury,   a 
finding   and   |ud®8M»t    in   plaintiff's  favor  for    |4§©G,    and   defend- 
ant  appeals. 

The  record   discloses  that   on  May  22,   1931,   defendant  was 
conducting  a  grocery  and  meat  market  at  190th  place   and  Indiana 
avenue,   Chicago,   and  had  been    in   such  business  at  that  place  for 
a  number  of  years;    and   there  is   evidence  to   the   effect   that    cov- 
ering a  considerable  period   of   time  waste   and  refuse  from  the 
store  would  be  placed   is   a  wire  basket   about   three   feet  high  and 
two  feet  in   diameter,    in   the  alley  u   short   distance  froi    the 
store;   that  on   the  day  in  question  plaintiff,    a  child  of  four 
years  and  three  months,  was  playing  with   other   children  near  the 
basket   in   the  alley;    defendant's  6ten-dauL    t   r,    twenty- three  years 
of  ags,   set   fire  to   the   contents   of  feai  Itj    mi   as  the   children 

were  playing  nlaintiff 's  dress   caught   lire   and  M   severely 

burned. 

Defendant   contends   (l)    that   the  evidence  fails  to   orove   the 
neflironcp   charged   in   the  declaration,   and   (2)    that   the  judgment 
is   excessive.      In   supnert  of   tne   first  point  defendant's   counsel 
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say  that   in   each  of   the  three   counts  of   plaintiff's  declaration  it 
is  alleged  that   "flames,    sharks   and  burning  material  were  feeing 
then  an d    t,h-*re  emitted  and  blown  violently  from  said   fire  out 
through   said   *ire  basket   and   its  openings,  *   and  "that  by  reason  of 
the  premises  and!  as  a  proximate  and  direct   result  of   the  failure  ©f 
said  defendant  by  and   through  hie  agents  and  servants,   •*•  plaintiff's 
clothing  was   then   and   there  ignited  by  said   fire,    sparks  and  burn- 
ing material    emitted   and    blown  from   the   said  wire  basket  or  con- 
tainer."    Counsel   argue  that   to   sustain  e  judi-'iaent  under  this  dec- 
laration,  it   is   essential   that  plaintiff  prove  that   the  fire  and 
sparks  were  emitted  and  hi  own  from  the  wire  basket   and   that  plain- 
tiff's clot.ing  ^as  ignited   thereby;    that  no  witness   testified 
flames   came  out   through   the   sides  of   the  basket   and   ignited  plain- 
tiff's clothing  or  that   sparks  were  emitted  or  blown  frooj  the  basket 
which  ignited  plaintiff's   clotaing.      We  think  this   contention   cannot 
be   sustained.      There  is  evidence  te   the   effect   that  defendant's 
step-daughter,  who  was  working  in  his   store,    set  fire  to   the  refuse 
in   the  basket  ai.d  plaintiff's   slothing  caught   fire  frosi  the  flames 
froaa  the  basket.      The   step-daugater   testified   for  defendant   and  de- 
nied  that   she  worked  in   the  store  and  that   she  had  ever   set  fire 
to   the  refuse,  but   the  Bast  that   can  be   said  is   that  this  was  a 
disputed   question  of  fuct,    Etta  there  is  no   contention   that   the   find- 
ing is  against   the  weight  of  the    evidence;    thr   only  argument   is 
that   the  proof  did  not   sustain   the  allegations  of   the  declaration. 
We  think  the   contention  cannot  be   sustained.      There  was  no   substan- 
tial variance  between  the   allegations  of   the  declaration  and  the 
evidence.      There  is  evidenc -   that   the  wires  of  the  basket  were  four 
inches  apart   and  obviously  if  papers  were  in    the  easiest,   as   the 
evidence  indicates,   and  they  were   set  on  fire,   the   flames  would 
come  out  between  the  wires  of   the  basket. 

(2)      Is  the  Judgment   so   excessive  as  to  warrant  interference 
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on  our  -pirt?       Plaintiff  8  mother  testified   that   she  heard  her 
ehild   screaming  and  rusa«i   out,    took  the   child,   whese   clc thing 
was  on   lire,    into   the  house;    that   she  nut   the  fire  out,    re  roved 
the  child's   clot  -ing,  and  sent    for  a  dee  tor;    that  one  of 
child's   thighs  was   turned  nearly  all   the  way  around   and  tae  en- 
tire length;    that   the  leg  was  all  rar  that   the  leg  get 
smaller   an4   fid  not   ae«&   for   shea*  nine  months,    daring  which  time 
the  child   suffered  greatly;    the  "bandages  had  to  fee   changed  twice  a 
Say;    that   the   child  was   in  V  I                       ont/i  and  was  not  veil   at 
the  time  of  the  trial,   whleh  ^a»  ahout   2|-  y?ars  aft«r  the  accident, 

r-r,  i'ovak,    tho  attending  physician's  te«ti»eny  is  to  the 
effect  that  he  was   called  a  few  minutes  after  plaintiff  was   turned; 
that  there  was  a  "burned  «T>ot   on   the   right   thigh  in  front   extending 
ahout   ten  inches,    almost   surrounding  the     aole   thigh,  ird  de- 

gree hum  there;*   that    she  had  in  front,   on   the  left   thigh.,   a   sec- 
ond degree  hum  the   size  of  a  silver  doll  or;   there  was  a  sirailar 
hum  on  her  aBdomen;    that  a  third  degree  tarn  eeeAi   "that   the  hum 
is  in  the   akin  «nd  in  the  subfascial*     that  he  treated   the   child 
from  the  day  of  the  injury,  feay  &§,   IP 31 ,    until   ahout  February  13, 
193$}    that   during   the   first    tut   or  three  weeks  the  child  was  in 
severe   pain;    that   she  was   in   shock  for  a  couple  cf   days    ,,ftcr    ;:.',e 
accident;    that   there  was  now  scar  tissue  on   the  leg;    it   contains  ne 
pores;    the   doctor  had  been  in   general  practice   sines  1919    and  hud 
treated  many   other  eases  of  burn. 

Dr.   Adans,    called  by  plaintiff,   testified  he  was  a  physician 
and   surgeon  of  38  y*ars  practice  in  Chicago;    that  he   examined 
plaintiff  first  on  November  29,  1932,    and  the  last    time  October   2-\ 
1933,    and   found  a  third   degree   soar   on    the   right   side;    the   scar 
was  nine  and   one-half  inches  long  and  part  of  it   seven  inches 
wide;    that   it  nearly  encircled  the  thigh;    that   t  third  degree 
scar  means   that   the  normal   skin  has  been   replaced  with  scar 
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tissue;    t hat   the   scar  is  permanent;    that   aueh  a  burn   retards 
development   of  the  limh  in   eircumf ereae*  but  aot  in  lengtn;    that 
as    fclse  ;:op8   on   the  left   thigh  muscle*  will  treasure  greater  in 
eircuuf srenoe   tha  '      t ;    that   in   oold  weather  unless  the 

scar  tissue  is  well  oiled  it  a  ,,;  chap  'And  crack  and  tlood  fre- 
quently oozes  from  it;  that  the  strength  aud  usefulness  of  the 
leg  is  reduced. 

Eait   is   substantially   all  ■     .       toe   as   to   the  extent 

of  plaintiff's   injuries.      There   is  no   evidence   to   the   contrary. 
U©  doctor  or  ether  witaaas  sas  ealled  ty  the  defendant   so   t&at 
the  tpstia.ony   steads  without   contradiction.      It   is   true    o*at   taa 
child  was  in   schocl   ■  Layed   around  »ith_eta«jr   children. 

Upon   a   consideration  of  all   the   evidence   in  the  record 
we   «re  un -. .  1  >?   to   say   that   the  j&dgaant   is   so  excessive  as  to 
Warrant  interference  on  our   part. 

The  judfeiopnt  of  the   wireuit   court  of  Cook   county  is 
affirmed.  JdDOaaiiX  A? J? ISO 

MeSurely  and  ^atohett,  JJ.t  concur. 
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99  -»    DAOMK&, 

Defendant   in  i'Trory 

vs. 


DAVID  RUTTKMBERG,    HARRY   FI3RMAK  ) 

and  l-OUI        ISMQiAJR,  ) 

Plaintiffs  In  Krror.  j 


.        .     UBIKG    JUiJTIGS  O'OGil&GK 


John  9tita&«  brought    swtt   agai»«t   David  Ruttenberg,   Harry 
ytBtear    m&  jouio   Fishwan   to   recover  damages   for  Tn»raonal    injuries , 
claiming  he  hm$  been    <*hot   anvd  injured  "by  defendant   Oevid  Ruttenberg, 
who  was  In   the   emoloy  of  the  ^lehmani,    and   that  Ruttenber;?,    it   the 
time,   was   act  in/-:  within   the   scot>«»   of  his   authority  in   shooting 
plaintiff,      There  Fas   a   lury   trial    and   m  verdict   finding  the  defend- 
ants guilty   >?nd    assessing  p   aintlff's   damages   at      ^    ,      r  .      Afterward 
defendants'  motion   for  a  new  trial  was  overruled   m&   ,1u  \-"ment   entered 
on   the  verdict.      An   ftpeeel  was  preyed  and   allowed  bat  net   eerfeeted. 
The   three   defendants  have   sued   out    this   wjei      of    '-rrcr. 

The   record  disc?os*s  that  defendants  Harry  and  Louie  Fiphr-sa 
were   conducting  the  far^o  hotel   in   Chicago    md    "Koloyed  defendant 
Ruttenberg,    *he    did   janitor  an:'   ot.ii»>r  ^ork   KVseafl    the   hotel,      '"he 
Fiehrrans   ?le©    e.r<r>;ieyed   a  staff  of   employes  which  included   a  sanaget 
en*   a  night    ol  »rk.      Plsirtiff  feed  been   a  permanent   resident   of   the 
hotel   for   pome    tlefe,    hut    on    account  of  non -payw ien t   of  hir   fci.ll    the 
dcor   to   his    room  was   locker1    during   tee    day  a  he   ras   absent    frc      the 
hotel.     When  he  returned   to    tne  hotel  he   was  unable    to    water   si*   roil, 
and    shortly   thereafter  he  aaet    the  manager  of   the   hotel   on    the    rtreet 
in  front  of   the  hotel   sad    they  get   into   an   sjegeaeata      Huttenberg 
heard   the   argument,    took    a  revolver   tuat  he   said   was  k*pt   in    the 
hotel,   went   out  in   front   ef   the  hotel   where  the  argutaent  va,e   still 

in   progress;    plaintiff    aaid    s>omet   ing   to  hirr    that   angered  him   tmf 
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shot   plaintiff  in   the  leg,    fracturing    tne  left  fej.iur  just  above 
the  knee.      M:i.iiiti-  ived    to   a  hospital  mere  his  leg  vat 

pit1'    Ifi   a   ftast   and   20    re.  G&j&ed  live  or    six  we^ka,    and   the   evi- 
lence   tends   to   si-©1*   lhat   a*  a  result   ef  tiie  shot  the  leg  wae 
rten<\d  about  aa  iaeh. 

.1   i'or  plaintiff  xi»  bJLn  brief  say  a  that   "Under  the 
declaration  law  it  was  neaeesarj    i'or   tne  plaintiff   to  prove 

that  the  defendant  Kutteaaarg  waa  an  agent  ef   tne  appellants  rlarry 
Flshman   -ind  Louis  /ish:..au,  within    Use   scope  ©f  his  authority 

In  what  '        lid."     We  thick  this  in  a  correal   statement  ©r   the  law 
this   seems   to  he   conceded  by   counsel   /or   defendants*      i'-ut   de- 
fer.3s.i-te   ~,r,  -      the  verdict  in  fave?  oi   plaintiff,    finding  in 

iff  eat   that  Ruttenberg  ~eted  within    the   aeope  of  hie   employment  at 
the  time  he   shot  and  wounded  plaintiff ,   is  contrary    to  all  oi    tne 
evidence. 

rtutt^nterg,    called  as  a    ritneaa  fa*  plaintiff,    testified 
1-19,-    lefaad  ,uts    larry  and  ^ouia   Piahnan  were  brothers  and  that 
Harry  I  brother-in-law ;    Khat  ;i«a  "«**»   first  employed 

"by  tnti  ^ishioans  sit    khi  JParga  natal   in  April,  i&dS.and  worked  until 
6he    S  tte  &f   the  shooting,   January  2c.  iv^d;    teat  when  he  was  em- 
ployed l-ouia  Fiah&am    tol     hiss  be  taka  fall   charge  of  the  house;    to 
do   jr.'rit.or  vokk     m     r  pair  vcrk  and   to  see  that  everything  was  kept 
ir    ordar;    that   anant   twt  vaeka  after  he  v*sta   e&ployed  he  raoved  into 
the  hotel;    that  fisLx.-xx    l&Xi    hi*   that   12    there  was  anything  "going 
en  rough  theft   I   Was  to   cheek  then  out  or   to  quiet  then*  down.*** 
Be  gave  trdeYi   %(     the  night   clerk  to   tail  as  down  arid   to  g©   and 
queet   than  down;"      that  he   lid  j  ami  tax   aetfe  all   the  tk«  he  was 
ecjoloyed  at    the  hotel;   hae*   access   to    the  office;    that  he  had  no 
access  to   the  cabinets,   of floe  drawers,   or  other   t   inga  in   the 
office;    that    t   ere  was   a  loaded   revolver  kept   ia   the  telephone 
desk   In   the   office;    that    at   one    tine  r,    doants,    the 
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manager  of  the  hotel,    took   thr  gga     ut  of   the  desk  went  upstairs 
with  the  manager  to   apartment  74,    "here  there  were  three  men,   all 
of  whom  had  guns;    that  he   took  the  guns  away  from  them,    called  the 
police  and   turned   the©  ower  to   t&e  police;    that  once  or   twice  he 
carried  the  gun    mi   that   the  Fianmans  knew  of  it;    that   on   another 
occasion   about   tares  o'clock  in    the    aorf.ing  he  used   the  gun;    that 
"two   fallows   eaxne   in   an*    started  hitting   the  night  clerk.    *♦*  I 
eaiae  out   and    1  id  to  use   it   to    stop   them,"     The  witness   further 
testified   that  he  knew  plaintiff  and    saw  aim  in  the  lobby  of  the 
hotel   about   ten   o'clock  on   the   evening  of   January  26,   1933, 
Plaintiff   asked  wh*re   the  Manager  was,    then  talked  out   of  the 
hotel  and  met  the  manager,  ftp,    Counts,    et   the  loorway,      The  witness 
was   then  in  the  lobby;    that  he   Aid  not    then  have  a  gun;    that  plain- 
tiff and   the  manager  were   arguing   tad    that    the  manager   accused 
witness  of  opening  plaintiff's   door  and  permitting  plaintiff  te 
take  out   tome   things  belonging   to  hin;   fa*1   were  in   the  room.      The 
witness  denied  tnis.      Plaintiff   soldi      "one  of  you  is  a  liar," 
whereupon  witness   said,    *Why  don't  you  two   get   into   the   office   en« 
settle   it  up  instead   of  arguing;"     that  they  were   quarreling,    *eo  I 
thought   there  w&s  goin^;  to  be  a  riot,    bc  I   rent   to   the  desk  and  ^ot 
the  gua,    and   said,    'If  you  don't   stop   there  will  be  some   trouble.* 
Dfahmke   said   ~e  don't   care.      1'hen  I   got  excited  and  fi-e.5   the  Run  at 
**r.   i^ahiake  and  hit  him.      I  was   staging  inside  the  door  in  the 
lobby. • 

On  ata-f  »  aaamin  at  ion  the  witness  testified   that  he  had   told 
Counts,    the  run  ger   of   the  hotel,    that   plaintiff's  room  h  d  been 
broken   open;    that   shortly  afterward  plaintiff   sjsd    .^ounts  met  out- 
side the  hotel  door   and  s?ere  arguing  on   the    sidewalk;    "I  asked    them 
both  to    come  in   and   talk  it  over.      1   saw  the  danger   and  I    aahad   the 
manager  of   the  hotel   to   step  inside.   **~*     The  men  were   arguing  on 
the  sidewalk.      Ihey  weren't   fighting  or  wrestling.      They  were  using 
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a  little  profane  language.      Iliay  were  mad  -   both  of   them. "     The  wit- 
ness  thoa  walked   inside   to    the  telephone   desk    suid  got   tho  gun;   he 
•aw  there  was   to  be  a  big  fight;    that  nobody    tol  1    u1.    bo  get  the 
gun;    that    tiie  witness  was   st  an  ling  inside  the  door  of   th«   lobby  of 
the  hotel  with    the  gun.      "i   t.>i :     r,   .Oaiuake  to   cut  it  out.      St    says 
ooiaetuiag  to  me  -  I   don't  rerueaiber  what  as  said,   and   it  made  me  mad 
and  I   fired   the  gun  at  aim.      I   don't  recall   that  Mr,    Dahrake  accused 
me  of  looking  him  out.      I   told  aim  to    cat    that  oat,    that   the  people 
are  sleeping;"     that  he  ntvx  had  been   la  a  anooting   scrape  before. 
Jliintiff  testified  that  he  reoided  in   the  Fargo  hotel   from 
March,  1932,  until  January  27,  19  3:;    t  ..  I   two  days  previous  to   the 
tixiae  of   the  trouble  he  was   visiting  in  &afc  i'ark;    tirrt  while  he   lived 
at   the  hotel  he  knew   the   three  defendants,    saw  del  at  -uttenberg 

aeajfly   every   day  and  was  wall  acquainted  with  him;    that  huttenberg 
was  employed  aa  houseman  and  did  general  repair  .?ork;    that  or  one 
occasion   the  witness  went  with  auttenberg  when   the  latter  fired  a 
gun  at  a  supposed  marauder  in   the  hotel;    that  he  saw  hut tenberg  on 
other   occasions  carry  a  gun  but  he   saw  no   other  incidents;    that  one 
of  Rut tenb erg's  dutiss  was   to  keep   the  tenants  quiet   in   ca3e   they 
made  a  noise;   in   case   the  manager  called  hta«  x-oittenberg  would  go 
to   tae     oofe  and  quiet   them;    that  about   ten  o'clock   in  the   evening 
of   the  day  in  question  plaintiff  moved  across  the  street  because  ho 
found  hia  door  locked  at   the  i'argo  hotel  that   afternoon  about   three 
O'clock;    that  witness  learned  about  lu:3L<  or  1a   o'clock    that   | 
manager  of    the   i.'argo  wanted   to   see  aim,    mA  he  went   to    the  i'ar^o 
hotel;  he   saw  huttenberg    ;jid   anko  ue-re   fchs  -.aaa^er,    founts,  was 

and  wao  told  that  Counts  had  &oae  across  the   street,    so  plaintiff 
wont   across   the  street   arid   0too4  &H    the    yartmont  house  whoro  ho  had 
moved;    that   boor  he   saw   wount;  iiey  ami   a  discussion  wt  ieh  lasted 

for  about   six  or  seven  minutes;    then  they  walked  over   fco  the  Fargo 
hotel;    that  huttenberg  was   called  out  and   the   three   stood  for  awhile 
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talitiafe,  about  whetner  nis   reosi  nad  been   broken  into  or  wn  ether 
plain ti-i   kai  been  let  into    the  roes*  by  Huttenberg;    tnat   luring   t-ie 
argument   plaintiff   said,    **Hili«Ja  one  oi'  you   are  lying?'      And  Dave 
aal  I  sotset-iing,    and  £    said  X  was   talking  to  K#,    counts  about  that 
and   turned  around  to  tt»«   Counts,    *nd  the   8  ot  went  oil*.    * -v*  David 
Ruttenberg  abet  ui©.-      when  nuttenberg  shot  he  was  standing  inside 
the   door  mid   caste     out   and   was   shearing   "and  wanted    to    shoot   >i,  &$Ra 
and  ^.r.    Counts    uook  his  am  find  triea   to   outfit  um  down,    an 
said,    'Dave,   you  have  snot  me."* 

Counts,    the  manager,    testified    that   shortly   bei'ore  the   snot 
he   and  plaint ii'l  got  into  an  s-rgumect  outside  the  door  on   the 
ground;    tuat   it  was   stated  tnat   plaintiii  had  broken   into  his   room 
at   the  hotel;    tnat,  ne   told  plaiutili  he  was  going  to  nave;    aim  ar- 
rested Tor   creating  into    tn.e  apartwent;    uiat  they  quarreled;    that 
Ruttenberg  was  behind   the  uoor    and   said, "  'Don1 1  get   exoited,    Daumke ,  * 
and  shot  kirn*" 

This  is   subBtuntialiy  all    tne  evidence  as  to  hew  the  shooting 
occurred.      There  is  other   evidence  la   the   record   but  in  view  oi    the 
fact   that  we  have  decided   the  Judgment  cannot   stand,  we  thin*  it  un- 
necessary to   refer  to   it  furtaer. 

I    think  it   clear  ire    a  consideration  oi    the  evidence,   which 
we  h%ve  above  set  i'ortn,    as  to  what  occurred  Just  prior  to    the   shoot- 
ing,   that  liuttenberg  was  not    ictiiv.  witnin   tne  scope  of  his  authority 
when  he   shot  piaintiil',      ulrich  .v..  i  niokerbQCKer   J-ee  .Co.. .   191  Ill.App, 
35?J  Haynie.   &dm'x  v.    Ill,   Cent.   ±i.   H,   Jo. .   194  ill.   app.   1.13.     xt 
eertsi  ly  was  no  part  oi   defendant  ivuttenberg'  e   duty  to   shoot  piain- 
tiil.    i'laintiff  and  Counts,    tne  ,-,   vrsre   .--u^r  ruling;    there  were 
bo  weapons;    tney  were  not   fighting  or  wrestling,    a&4  in  no  view  oi" 
the    oai?s   can    it   bs    said    tnat  Kuttenoerg  was   acting  iri  uiin    the   scope 
of  his  authority.      The   court   should  have  stetUned  defendants 
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FiahBians*   motion   fWT   a  dljr#«1     I    '•  let      *;  .lone   ol"    the    G&ft»« 

0?h#  jfttlfMBt    oi"    &•   our;*:rlc/    court    of  Cook   county   as   te 

flftfer •■'nnts  Bf&rjr  fl«fam««   add  Jouip  7|ekanuB   ie  r«T»r»«i„   tut  tbe 

JwdiTcent   ar.B.inst,   de*VNd»nt  Bavi^  IttttffBfeerg  viXl   not   It*  dieturbod. 

Sm«  §8,   civil   Pr&otio«  a«t,   Untie  1,    tfoprenti  Court, 

rjfX  CO   RARKT 

ffI£>HEA&    ajad  LOUIS  yiiSHfe&fi, 


i»«i»ur«ly   %nd  Jaaicaatt,    7lt|    concur. 
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CATIiXKlKS  SCMUnTZ, 

intiff  in     rror/ 
/ 

Q   ECA80,   Administrator  of  the 
Ettat*  of  -AX  GJt-.AEi/,  Deceased, 

Defendant   in  Error. 


JSH8GH  TO   SUP^JKSA  CfUMT 
OF   0MK  BffiHTT, 


278  iU.  623* 


MR,    JUtlTICl  MeSURKLY   DB.1IVSRED  TH»  GPIKXCS  OF   *H 


Plaintiff  was  a  guest  ridinr,   Mb   tl    sats  Sella  which   collided 
with   another   auto  obile  driven  by  KM  Oral)©,  hereafter  called  de- 
fendant;   she  brought   suit   to   NHfW  coffipenaation  for  alleged  in- 
juries,   an*  upon  trial  "by  a  Jury  Buffered  an  advsrss  judgment;    she 
seeks  a  reversal* 

The  teeti.aony  on  plaintiff's  behalf  tended  to   snow  that  on 
December  21 ,   1931,   about   fire  o'clock  p.   jk.,    she  was  riding  as  a 
passenger-guest  In  the  rear  seat  of  a  ear  driven  by  Fred  iirel  ^oing 
west  on  Dempster   street;    as   it   approached  'ft'aukegan  hoad,   an  inter- 
secting etreet  whi©ii  runs  north,    the  Dssapster  street  li^te  snowed 

green    md  Brei   continued  crossing  flaukegan  aoad;   when  he  was  al&ost 

Road 
across  Waukegan/the   car  of  defendant,    ehioh  was  g  ing  eastward  on 

Dempster,  turned  suddenly  to  the  left,  northward  on  Waukegan  Koad. 
directly  in  the  pathway  of  Orel's  oar,  and  in  tiie  collision  plain- 
tiff was  injured, 

Defendant   says  that  as  he  aim*?  fro«  the  west  on  -Deiaoster 
to  Waukcgan  Road  the  traffic  lights  were   red;    that  he  stopped  his 
car  and  waited  for  the  lights    to   change;    that  wfefa    they  changed  he 
drove  eastward  for  about  ten  feet  and   then  turned  to   the  north  in 
Waukegsn  head;    that  Bret's   car  wae  then   about  SOt  feet  away;    that 
defendant's  ear  was  standing  when  Orel's  ear  collided  with  it. 

.Plaintiff  argues  that   the  verdict  of  the  jury  was  caused 
by  instructions  given  at   the  request  of   the  defendant  which  are 
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prejudicial.  i'irat  #f   t&sst  la  as  follows; 

1  ■•.'-•   court  instructs  you  is   to    the  first   count  of  tne   aeslareAisil 
that  If  you  believe  from  the  evidence  under  the    Instruct  ions  of  th* 
cnur;  ra-er   oi'    fcl  [llMStlMa   At    tue    tijae  of 

the  colli  aion  sad1  Isnts&i&taljr  prior  thereto  sml) tt&d  to  da  snytfaltfff 
for   the   safety   oi'   Cat    sriae   -.  a-.uits,   wnc  ws.fi  £g   in  u1b  automobile, 

which  an  ordinarily  eaxaful,    cautious,  prudent  and  obaerv?mt  person 
un^.er  lii-o   olr<  I  .  B    uy   the   Si  ,    Vsw&d  u&ve    Jobs, 

and  if  you   further  believe   1'ros.  the   evidenee  under  the  instruct i one 
of  the  court  that  Qm%     >  t  ittlt%4  by  tue  esterslss  §1    trAlmuty 

©are,   eaution,   prudence  and  diligence  o:uld   and  would  hay  a  gurvllefl, 
t,h"  Qiui.3..ioii  gj[  JjgfcS  .driver.  and    <<,,ui      fcassrsteji  i.sve  erswtmted  tJ*s  col- 
lision  in   $tteatiStt,    then  you   are  instructed   that   the   plaintiff   cea 
not   recover  in   t&is   caste,    Hid  your  verdict  should  be   tor  the  de- 
fendant."    (Italics  ours.; 

The  most  that  is  required  of  •  passenger-guest,   under  the   aircuw- 
stances,   is  tfk«  exercise  of  crdiu^ry  care  for  his  own   safety, 
negligence  of   the  driver  cannot  he  imputed   to  hi»,   feat  he  is  re- 
sponsible for  ail  own  negligence.     Q?p  vt>,Pryoir,   2#4  ill.    M8.      A 
passenger  riding  as  an  invited  guest   In  an   automobile  is  bound   to 
exerciae  only   eueh   care  ae   the  exigencies  of  the  situation  require. 
Aa  was   said   in  jj t 9j u Clair ..,* at  '1  Bank, my .r  J&onaghaa. .   25&  111.   Jkfp,    471, 
if  a  guest  were   required  at   street   intersections  to   look  out  Mel 
warn   the  driver  of  approaching  cars,    "a  most  uncomfortable  MM 
hazardous  position  rai^ht   be  created   for  the  driver  of   a  oar  who 
haopewed  to  have  several   passengers  as   guests."     If  all   the   passenger- 
guests  should   constantly  be  warn  in.,;,  said  directing  the  driver  how  to 
proceed  he  would  be  so  distracted    as  to  be  unable   to  drive  Um   Mftf 
sarefully.     Baa*  seat  driving  should  not  be  encouraged, 

The  questioned   instruction,   i uoosing  U$M1   tne  passenger  the 
duty  of  supplying  any  omission  of  the  driver,  virtually   told  the 
jury  that  the  passenger  guaranteed   that  the  driver  would  be  free 
froffi  any  negligent  omission  of  hie  duty,      Sfe*  instruction  went   i'nr 
beyond   the  required  duties  of  a  IHHMi'lff,      it  was  peremptory, 
should  have  been   refused. 

The  next    instruction   so.  nl.iined   of  is  as  follows: 

*Th«  court  instructs  you  ss    bs    the  first  count  of  fcfes   lealaratloa 
that  if  a  paaaenger  in  an   <*utoaobile  sees    that  the  automobile   in 
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which  he   is  riilng  is  about  to  be   strucJc  or  collide  with  another 
automobile,    it   If   I  *r    to  vara   the   driver  of 

the   automobile  in  which  he  is  rijing  of  saia   danger,   and   in  this 
ease,   If  you  baileys  ftas    thi   ffeieeaee,  y  ruotioat  of 

the  court,    la-it    tm*   oliintiff  aai,*a   riding  as  a  passenger  in  an 
aatoi  y ■  ile  saw   the  of      .«   lefei  lest  la   time 

to  hoY«*  *'»«rn#d   the  driver   of  the   ear  in  which   she  *ras   then   riding 
of  the  ■  of  tat   said  automobile  and  if  r,        |  to 

hare  avoided    rsi'   collision,    it  ves  her  duty   to  have  Riven  the 
driver  of   ■ail   car   Bald  tf  failure   to    )  taatituta* 

contributory  i^.li ..ence  on  her  part,    afid  if  you  beli  eara  that  the 
plaintiff  wi  '       Illy  of   said   i  ,    a#j  Li    eacs    r* 

evidence,  aa  ;«*r  the  iaetruetione  of  taa  curt,  your  verdict  should 
at  for  the  lafei  laat*" 

This  instruction  undertow'-   to   tell   the  jury  vttat   conduct   ta   toe 

perl  o"'  plaintiff  paauated  to  contributory  aagliganaa,     it  la  effect 

told  fi"  jury  that  it  vat  tn<*   sufci1  of  a  paasaager  to  no  uot  a&  to 

areid  a  collision  vita  oaothex   s&toi  chile,  and,  ta  effect,  imputes. 

the  n  J«  of  the  driver   to    the  plaintiff.      She  qi-xj   ti&e   thai 

a  passe.  ...id  he  required  to  iiive  a  vax&i&g  veu&d   fee   -son  he 

sav  some    iangar  allien  the  driver   did  not   ae<*»      )U  driver  sees 

an  appro  icing  autc    h.-.-.r,    ottd    it  vat  ,  1  ie 

necessary.      The  questioned  laatruetles  -  i       Wl  a  failure 

of  the  aassaager  to  <«am,  o&d   r    ..  il  circuit  i.»i.oes,  coneti* 

tutee  contributory  a«glia;aa«a.     Che  gaaattax   afeatlua   or  eat 

guest   is  ^uilty  of  contributory  a  I  ea  is  one  of  fa#|   for  the 

Jury.      l»or-n   vt|ii  Chiyr^c   City  }:yfi  tp...t    833   III,    3?>>. 

Counsel   for   defci -.riant   argues  that  aaaauai  ctrtuin  ether 

^iver;   la   t ructions   correctly  stated  the   rule  on  contributory  negii- 

gwci,   the  errors  In   |]  M  red, 

fercir.ptory  instruct!-  kc,   •  r]  |   errci.ecua,     :■  »    a#|   cured  by 

other   *,iven   inn  tract ions. 

Defendant   fiaye   that   the  r^coid   fails  to   show  %  irtiff 

was  injured   to   the  ester t   elaliaj,   but   the  weight  of  the  evidence 
has  not  L«er;   considered  ly  us. 

the   reaecne  indicated  the   judgment  i»  reversed,  and   the 
eause   remanded. 

RIVERBED  AkF  Rl 

O'Connor,  P.    ?«,    and  Match  ett,   J»,    concur. 
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ILLINOIS  BHIO&  CC&J»A*Y, 
a  Corporation, 

Appellee, 
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MEsBSjIVA&IA  RA.LLKQAQ  CCAPasY  ,         ) 
ft  Uor ^©ration. 
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ie&.  juu-ncB  KA'roKBT?  atxivkkso  ?j&  opinio*  g#  th 


I.        defendant    railroad   company  was   allowed   an   appeal   to 
tho  /supreme  court  free*  a  ju^g&ent    entered  against   it  la   the  Cir- 
cuit court  of  Coo*  county  upon  the  finding  of   the   court  for  the 
»ua  of  #42,423.09,   plus  costs  and  attorneys*   feee  allowed   in  the 
sub  of  #2, QUO,      The  appeal  was   taAen   to   the  iiuprea-a   court  upon   the 
theory  that   questions  of  constitutional  law  were  inwolved,    aid   the 
briefs   Jiled  were  largely  devoted  to   a  itseuseion  of   loose  questions, 
Xhe  Uupreae   court,  however,   (without  filing  an  opinion)    entered   an 
order  transferring   the  appeal   to    this  court,    thus  elii&lnating,    ae 
we  understand,    these   constitutional   questions. 

defendant   is   *  ea^iaen   carrier,      fhe  bt*si®  of   the  «ult 
Brought  by  plaintiff   is  an   order  entered  bjr   the  Illinois  Ooraserc*. 
commission  on  April    16,   19  24,  which  incorporated   therein  a  pre- 
vious order  of  that   commission   entered  ©e  November  ?,   19f3.     This 
order  awarded  reparation  to   plaintiff  on   account  of   freights  paid 
by   it  ut»on  shipments  of  brick  saad*  from  Bemiee,   111  In   is,    to   cer- 
tain points  -within   the  Shieag©   switching  district  between  October 
2fl,   1920,   and  February  IS,  1932.      As  to    shlpstsnts  made  prior  to 
that   tlaie,  nam«ly  ,  between  March  1,   1920,   and  October  28,  1920, 
the  eoBsaissien  found  that   the  eovolaists  of   the  Brick  company  had 
not  be^  filed  within    the  tim*   required  by  statute,    an!    that  repara- 
tion  for   thee*   rtitpistittl  was  barred. 

Stateaaents  were   filed  with   the  Illinois  Comseree  C#r»ission 
on  Dec**b*r  31,   19 S3,    showing  excess  ouarges  ©oil acted  by  the  Pitts* 
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burgh,   Cincinnati,   Ghiesyj.  ,   i-ouis  Euilroad   company  ( th«.n    eo- 

defenlnnt,   afterword  dismissed  out  of   the  c«se)    in   tine   sua  of 
>7,095.82,    en-    sitniliiT   excess   charges   collected  by  the  Pennsylvania 
railroad   in   the  eua  of  |ttt9ii.f0.      She  order  of  April   16,   1924, 
incorporating  the  order  of  &eve&.ber  7,  1983,  recited  th«  reservation 
of  jurisdiction  far  the  purpose  of  awarding  ird&aratloa   for  charges 
collected  in   excess  of   r*ie«   ttmnA    te  "be  just  and   reasonable  and 
ordered  that   defendants  b*   authorised   and   directed  to  cay  the 
exeunt  of  reparation  so  founds  to  be  due  plaintiff  on  or  before 
Kay  1,  19 £4,   with  interest   at    the  l^gal    rate.    The  railroads   did 
not  pay. 

Thereafter,   on  Deoe&ber    31,   1924,  &*reh  3,   192ft,   and  April 
13,   1925,  plaintiff  filed   threa  suits,   one  in  assumpsit,   one  in 
tort  an .1  one   in  debt.      In   eaeh  ease  the  order  of  the  Illinois 
GoffiiEerce  eou>Jsi  salon  of  April  16,   1924,   was   set  up  verbatim.      It  w»o 
averred   that   the  rates  collected  by  defendant  were  unreasonable, 
discriminatory  and  unduly  preferential   and   prejudicial,   and  in 
violation  of  sections   32  and  33  of   the  i*ubiie  Utility   act   (Smita- 
Hurd's  111.  Kev.    Stats,,  1933,   chap.    Ill    2/3,    seoe.    32  and  3a),    ®r& 
that  plaintiff  was   entitled    to   recove*   the   amount  of  the  order   >-ith 
attorneys'   fees  pursuant  to   section  72  of   chapter  111   5/3  of  the 
statutes  { aaai th-iiH rd ' s  ill.  Eev.    Stats.    1933,  chap.   Ill   2/3,   eeo. 
72,  par.    76). 

Upon  the   trial  plaintiff  offered   in   evidence  a  certified 
copy  of  the  complete   record  before   the  Illinois  CoB«er««  CoHaais- 
»     sion^    also   evidence   showing  that   in  1932  the  Pennsylvania    .wilroad 
company  leased  the  Pittsburgh,    etc.    company  for  9S9  years.     Plain- 
tiff also  offered  a  certified    copy  of  the  order  of  the  Interstate 
Ceaaseree  couuaission  dated  July  10,  1922,   appr©i?in&  this  lease, 
fective  as  of  January  l,   19^1.      Sefendant  offered  in   evidence  a  cer- 
tified oopy  of  an  order  of  the  Illinois  Gomsaeeroe   coaasaission  dated 
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august  ii>,    If  36,   docket  lodau,    to  wnich  was  attached  &  copy  pi   tin* 
report  ©f  the  interstate  Casmeree  ©©aaal  e«i©n,   dated  iPmay  29,   19-^, 
in  Kr  iarte   74,    <*is©   a  certified   copy  ©f   th*»  ©rder  ©l*  the   Interstate 
fc©»mer©e  e©a&isei©a   entered  January  II,   1981,   doeaet  11703,   ret 
Intrastate  rate*  la  Illinois,       viaeuce  wm  also  offered  tsy  plain- 
till*  rite  reference  t©   attorney*1   fe*?s. 

At   the   conclusion   ©i    the  trial   plaintiff  dlesatnem*  ae  t© 
the  Pittsburgh,   etc,    eoapany,   mad   the   court  deducted  fro&    the   ©mc 
*f  #28,965.7 £,  mentioned   in   the  order  ©f  the  ce«u&lssion,   the   sun  of 
$293.70,   feeing  the  amount  of   supposed   ©xcees   charge©  of   the  -fJttte- 
burgh  co ••iv^any  mad©  between  oetofcer  Mt  19*40,   and   January  1,   19 SI, 
the  date  upon  which  th*  lease  to   the  >'*m*syXTa4iia  h^ixroad  co   sany 
beoam©  effects  re,      fnere  was  a  finding  fvr   th©  amount  of  reparation 
due   from  beta   def  widant©   against   th©  **«n»sylvi«iia  ODMytttty  ^ith   in- 
terest at  9  par  ©eat  from  *ay  l,   19'-:4,  making  a  total   finding  of 
$42,43d.o$,   plus   *24»o0   ousts  allowed  as   at  tern ays'   fees,      fher©  ni 
a  motion  by   the  i'suiisyivania  ©*»9&sy   in  arrest  oi'  JiMN   -m-t, which  was 
overruled,    <u»d  Junkmen  t  «a©   entered. 

11.      i'l&intiff   le  a  manufacturer  and   shipper  of   00     en   brick; 
its  place  0!    business   is  At  £  em  ice,    Illinois,   wnleh  is  about   two 
miles  southeast  of  an  irregular  area  known   a©  the  Chicago  switching 
district,     %*hil©  Bemie©  is  not  actually  within   this  district,    it 
is  se   close  to   i  t  that  plaintiff's  product   is  in   direct   competition 
with  plants  located  within   the   district.      At   th*   times  J'or  ^ieh 
reparation  wa©   allowed  defendant©  charged    rate©  of  934  cents,   94& 
©•nts  and  93  cents  »•*  ton  on   eommn  brick   ©hi oped  from  .Bern  ice  t© 
points  within,   th©  switching  district,     all   these  shipments  were 
surely  intraetat©.      at   the   same  time   the  intrastate  rate  within 
the  district  charged  plaintiff's  competitors  for  the   same  product 
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wue  *&>  cents  p*»r  ton. 

The   ratu  eh*rfced  ea»»   into    existence  as  follows:     In 
.uigust,   1911,    th*  iowrey   tariff.    so-called,   Illinois  tublie  Utili- 
ties Commission   88    le&rri  »***«*)   *ws   adepts*  by    the  shippers   ml 
carriers   in  the  Chicago  district.      It  fixed   «  rat*  ©J"   K   cei.ts  per 
ton   on   all   commodities   f»r  suioaente  between  points   located  within 
the   aw  iteming  district.      BlHua   oriok,   because  It  was   &  she*?,   low 
grade   co,.,-o<Uty,   was  given   *  lower    rata  of  35  cents   per   ion  for  a 
single-line  haul,      iemlce  and   mm  other  points  ware   so   ©lose   te 
th«   switching  district   and   so   directly  1«   competition     ith  plants 
locate  within  it    that  a  25   cent  rate  for    c         I     I  .rick  was  fixed 
for   shipments  *hieh  ori&inated   at   th*ac  points  destined   to  loca- 
tione  within  the   osrlte'ning  district  for  a  single-line  haul.      By  ths 
0^        Lovrey   tariff  Kern  lee  was  put  on  a  parity  with  points  of  ori 


within  the   district,      "to  is   88   •«•*  rate   continue  until   June  8§, 
1918.   efcsS  general   order  fco.    Ssis  issued  by  the  director  gem***!   of 
traffic  a«  a  wax  measure  took  effect.      Sag  purpose   of    that  order 

w*a   to   secure  Additional    revenue  for  the   railroads.      It  increased 
railroad  freight   rates   througnout   two  whole  country  by  95  per   cent, 
with  certain  exceptions  wfcer©  flat  increases  **©re  aade.      <>ne  of 
these  exceptions  Was  oosssan  brick  via  ain&ls-line  hauls, and  on  this 
eeanodlty  a  flat  increase  of   3  cents  per  hundred  pounds,   or  0   cents 
a.  ton,  was  added    to   the  forsier   rates,      The  two-line  rata  on   brick 
within  the  district  was  under   the  Ju©wrey  tariff   carried  as  general 
commodities,      thus  the   two-line  rate  was  advanced  only  25  per   c-nt, 
making  it  «g   cesats  par    ton,   while  as  a.  result  of   this  crier    the  new 
one-line  rate  was  aade   70   cents  per  ton,      The  result  was   c©   clearly 
unfair  taat "the "director   general   issued   »xc  M   Authority  1387, 

effective  October  18,   1818.      Xhie  order  substituted  within    the 

Chicago   switching  district  a  25  per  cent  increase  on   eomner.  briok 

flat 

for  the/4^  cents  per  ton  increase  which  had  been  fixed  by 


. 


■    '. 


at 


i  ..  .        ' 


! 


1*1  J 


■ 


\_ 


g*»ner?*l  ord«*r  fo.    "?d.      By  inadvertence,   appso'ently^/eubstitutioa 
was  sm&e  as  to   rat^s  on    sswatai  brio-K  i'rom  Betmioe  and  other  like 
eonpetltlve  points  rhteh  were  outside  the   switching  district.      Ihe 
result  *se  that  within  the  'Ustrict  the  rate  for  somen  trick  became 
3v->  teftti   tter   KM |  vhil*    from  iMftnlia  for  the   aaae  coi.uuodity  it  was 
70  cents  per   ton. 

i'laintiff  and   shippers  ei  • .;    situated  filed  a  complaint 

■with   the  Interstate  Commerce  •(patissi4ft«      %e  case  Is  known  as 
doo*et  11317  and  was  decided  October  27,  19*41.      Stale  w.<se,  however, 
*fter  the  determination  of  the  jurisdiction  ©f   the  Interstate  Cost. 
aere*  eo^wisKlon  over  Intrastate  rates.     Under  the  provision*  ©f  the 
transportation   act  of  1920  that  Jurisdiction  ceased  September  1,1990. 
The  report  of  the  interstate  ecueiioeisn  said:     "We  are  askee"  te 
awerl   reparation  enl   to   establish  reasonable  and  non-pie judicial 
rates   for  ftfce  future,      "xc-ppt  under  circumstances  net  her*  present, 
our  Juris  1  let  Ion  ever  intrastate  rates  is  limited  to  the  ported  of 
federal   control."     In  both  the  report   MB4    the  order  which  v»e  en- 
tered pursuant   to  It,    the  eoassi salon  was  atf-vt ul   te  limit  its  find* 
ings  to   interstate  rates.     Apparently,  it  was  wholly  tgrimfctfttK  juris- 
diction to  pass  on  Intrastate  rates  sand  eiE»reesly  disclaimed  any 
intention  of  doing   so.     'fhe  rejfert  of  ttee  oo&mission,  however,    faun* 
that   the  rato  of  70  cents  p*r  ton  from  Bern-ice  to  lnM&Sl:il&  J 


nail  one  wituin   the  Chicago   sw  it cuing  dlstrlet  was  not  unreasonably 
but  unjustly  discriminatory  to   the   extent  that  it  exceeded  by  wore 

than  10  cents  oer  ten   eontesperaneous  rates  applicable  to  Interstate 
Shipments  between  points  wholly  within   the   switching  district.      It 
erdered   the  carriers    to   wmtVW*   such  discrietinrittone  not  a«ie*   than 
february  Id,  l«fS. 

vnile  tnla  pr©o«*'dln&  was  pending  before  the  interstate  Com- 
merce ee&>mi«elen,    that   cerise  Aon  Held  a  general  rate  investigation 
known  as  Bx  Parte  74,   58  I.   C»   C.  I     ,      M  a  result  of  that  Invest i* 
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gation   the  Interstate  Ceaaieree  ean^ission  autnorlqea   tfte  raJA  roasts  to 
l»cr***»e  freight  rata*  in  general  by  various  pereentage*  *hieh  ranged 
from   ?5  to  40  aer  eent,      /his  order  r»s  l  i ■•■  xt  ■.•■•5   eolely  to  Interstate; 
rates  mn>\   III  not  undertake  to   n'.pwly  any   *p eel  fie  rate)!    te   «ny   a  pa- 
cific co^rae  titles.      In    fat*   it   recited  that   to  prer«nt  Injustice 
tteceaeary  ftd|tt*tK«&tf  waul?5!   Slavs   fee.  i>e  made. 

Xheraaftar,    the  Illinois  Casus  ere  a   eaus-lselen   in   »    -.rocead- 
lug  know,  aa  |eafe«$  1O630  authorised  ft*  increase  in   the  general  lefal 
of  Intrastate  riltafl  iti   order  to  Mts&*  the   asrae   eonforiB   to  ftK  Part  a 
74.      This  oraer  was  entered  August  10,  l9$0t   »nd  autforiawd  an  in- 
er*»s»   in  th«  general  leycl  of  intrastate  rates  in   Illinois  by 
33^   1/3  por  cant,   afterward  changed  by  euapleiuental  order  to  35  r>«r 
«ant,     iiera  *&so   the   eojs»»iwai©n  Ail  not  give  consideration   to   wnoeifie 
rata*,      rh<?  ^orlaratata  Cornier a*  oe -mission   in   Bac  ..'Arte  74,   having 
authorized  a  general   increase  of  4$  p«T  eant   in  interstate  rates  in 
•artain  p*rte  of  Illinois,   *   complaint  was  made  to    that   oontiui  salon  that 
that   th«  increase  of  33  1/3  pax  cent   a&d   35  per  cant  hy  the  Illinois 
•o&aJLssien   on   intrastate   rates  vera  not   sufficient.      That  eoJvpla-irt 
la  known  aa  .locket  11703,  and  fcy  a  decision  ia«de  3attta«ar]r  11,    1931,    tha 
interstate   course  ion   required   tha   s-mbatltutioxi  of  a  40  par  eant  in» 
crease  in  tha  gensrai  lavel  of  Intrastate  r*t*a  in  Illinois.     This  was 
supplement  try   to    .locket  1GG£0.      :!er«   sgftil    gpttftifi.*  or  part  i  cul    r 
rates  were  not   conai^wr^d  "by  tha   eoiuwitssion.      Yhe  result  of  the   13  l/3 
aer  cent   Increase  ta   th*  ^«neral  l*vel  of   rates  w&s  to  i»or#&M   tha 
rata   ra  ooa-an  brick  from  Bernica  to  tha  striteklag  district  from  1Q 
to  93f   cants   p®r   ton.      is    a  result      f  the  substitution   of  a  35  per 
cent    increase   .'or  the   .13  1/3  p>?r  cant  I     -aa  tha  aa&e  rates  were 

Increased  to  94|  cents  per  ton,  and  a«  a  result  of  the  order  entered 
In  docket  11703,  tae  rata  mi  increased  to  93  cer.ta  p#f  ton.  On  tha 
other  hand,  aa  a  result  of  the  order  of  the  interstate  Cewserca  com- 
mission in  docket  11317,   defendant  and  other  railroads  reduead  the 


•  •9 

t  "to 

■ 

■ 

■ 

■ 

■  ■ 

■ 

•A 


rfctea  or   "bTtcf  froa  Berniee  and  ©th«r  liit©  point*  from  98  cents   t© 
60  c*nte  per  ton.      At    thie  tine   the  rates   on  "brisk  vlthla    fche   -H©» 
triet  w*r*  fri»m  A)   to   4~   e«ntf   per   ton.      th*   railroad©   at   the  e»nse 
tija*  increased   thsae   rates  to    5G   eenta,   again   cutting   the   hemic* 
ratee   on   a  parity  within   the   switching  district.      The   ord    r  in   docket 
11317  autfterired   ftcftiMtaai    to   course  1      cents  per   ton  »>or«  on   council 
©rick  from  Bernio©   V->an   they  charges!  ©n  ©rieis   within   th©  Chi  oaf© 
•witching  district.      !3©f  ;  dant,  however,    114  &©t   tan©  advantage  of 
this  privilege  "but   voluntarily  restored  the   parity  which  had  exiated 
during  th©  period  of  ft*  uat ,  1911,   ft©  June  28,   1913. 

ill.      Defendant   ^etuion*   the  ri*ht   suad  power  of   the  Illinois 
Goasnerce  eomssisaion   to   award  repar«t  ion,   hecvaa©  it   aaya  th  it   th© 
rate*   collected  by  it  hid  been    theretofore  established  by   th*    «.nt-*r- 
©tat©  Oeramere*  C©  snieaion   and    in   part   by   the   Iliinoi        o-»     rc«  Coal- 
mine-on;    that   t -a**   rate©  were    t."n*re.fore  lawful  when   collected  and 

not 
©oul.d./be   retroactively  -lueat  toned  before  the   e  paais^ien,   whether 

•etlng  in  a  qua*i-legi*i«.tiv*  or  ^uaai-judi  elal   oaruvcity.      -efendant 
r«lt*»  on  Aaflsoni*  &rgc»ry  ,yq.,  yE  A,?  //.,„&$.   k.   Hy.   Up. .   284  II.    !• 
*?©,   78  L.    *d.    543,  which   it   undertake*   to   distinguish   froa   ^SffXft, 
Cotton  Oil   Co.   v.    3quthegp  By.    Up..    51   PttU    (2d  J    443,   in  which  per- 
tier  art  was  denied  by  th©  ^apram*   court  of  the  Jnited  i>t«t«©  in  284 
S.   S.   675.      Ihe  ground   of   the  supposed  distinction  upon  which  d©f end- 
on  t  insists,    is  that   in   th©  So*!.©,  Cotton  C'U  So,,   caao   the  original 
rat*  fixed  by  th*  coeuaisslen  had  expired  by  lijoitntion   smd    k&at    the 
new   rate  xkk  attacked  *ai  therefore  a  "earrier-made*  rate. 

At  the  same  tera  in  which   the  opinion  wae  filad  in  the 
Arigftwa  Grocery  Co.    case,    the  &apr«&©  court  denied  eerfc.lorarl    in   th© 
Iml!  Cptton  oil   Co,,    cam.      It  ia  apparent   that  oaee  r^eived  consid- 
eration hy   th©     nited   Stat**  o  urt.      Xwo   Justice©  dissenting 
■tated   that   their  r«aeoos   far   a©   doing  were  feiven  by  the  circuit 
oourt  ©f  An»**l«  in   a  concurring  opinion  in   the  B*alo  Cotton  Oil   Co. 
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esse.  -ring  opinion  by   Judgs  Huchiaon     states:      "19  either 

anecific   !*|!r«r«Y^  by  the  Co«.:..i  •  *.-ion  of  «*  general   schedule  of   rat**, 
nor  Ute   specific  pronmlfeMtion  ci    ■   p^rtiuulnr  ra  «,   prevents   the 
Cemreivsion  froa  graiitinji  reparation    .-.a  to    that    rut*,    if,   tftpett  e©»- 
olaii  t  ,    it   is  advised   that  ."ion   should  be  ftada.*     £he  priority 

•pinion  we.*   to    the  effect    I  I    c«    the  Co.  a**   dealing  with 

the  whole  bedy  of   rates   Uuroaghaiat    U  r»d  was  locking  »t  the 

gene.reJ    level   of  all  rates,    af  I  Krtfgrlaty  of  particular  rates, 

t©  whiah  a  co tanla Iran t  was  a  party,  was  not   the   subtest  Ratter  of 
particular  investigation  or  consideration,    it  could  not  he  heM   that 
Om  rnrtieuler  rate  had  been  fixed  or  proscribed   by  the  Oftenl  *•£*■, 
er   that   a  claim  for  reparation  would  be   rejected   for    that  reason. 
The  ma. -ferity  ooinion  relief  on  jirlastohe  K.    &  Car, si  Co,  v.    i'B,l,t»-d, 
HaJijgS,    27A    a,    g.    104,    43    B,    Ct.    2:'s',,    ?S  L.    fcd.    487. 

in  %he  Ar  j  g qna  Jjrj)A c  erjr,  .Co .    on.ee   fehe  Baited   Btatat  Supreme 
cnirt  affirmed  &  $adgn\eat   of   the  Circuit   Start  of  Appeal*  of  the  Qth 
circuit   entered   la   the   saB*?   case.      See  4$   .'<>*.    (2d)    86:5.      The  facts 
are   stated  at  greater  length  in   th«  federal    report.      It  appeared  that 
the  ttrocery  sawaaifty  brought   suit  against   several  taarrie*!  in  &a  Mb- 
trict   court  uoon  an  order  of   the  iat*:r»fc&t«  Cohere©   eoo^lssion   pro- 
vi ling  for  reparation,     140   1.6.6*   171.      She  proceeding  found  that 
the  rates  charged  froa  points  in  northern  California  and  in   southern 
California  upon  sh.inr--.ente  of  ftttgaff  to  Pheenix,  Arizona,   were  unreason- 
able and  unjust  end  rwp&ratiaa*  were  awarded.      The  answers  of  the 
railroads  w<-re>  to  the  effect   that   in  prior  proceedings  rates  to  a 
maximum  amount  had  been   fixed  by  the  fttatftiaivita   and  had  been   declared. 
to  be  just   and  reasonable.     Plaintiff -c©nt<?nd<Ni  that   the  filing  of  a 
staxirum   rate  was  not   tho  fixing  of   a  ju»t  and  tfaaaeaabin   rate,   but 
that,    on  Ike  contrary,   it  was,  nevertheless,    the   puty  of   tha  carrier 
te  fix  a  rats  which  was   Just   ?md   reasonable,  not   exceeding  the  aaaxi- 
rate  fixed  by  tas   cora-Kisslen,      in  the  Sapf«^  court  the  |ud|§s«Bt 
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eras  reversed.      Ihe  opinion  that    the   esse   "turn*  unon   the 

power  ©r   the   tolcrata-to  0ossa«ro«    .  'ion   ts   award  r«y  orations  with 

respect  to   shipment*  which  »eved  under  rates  apj; roved  jgr   ^i^crtbed 

III  JLS» "     *^  ***  held  the  tomlasioa  Ail  net  hav  a  such  ;>ower. 

opinion   states: 

"-■at  it   i«  alee   to  be  ©bstfrved   that   go  lon&  »i   the  act   con- 
tinue* Ir    its  or  stent   form,    the  $r*at  a&ass  el*  r*t*s  will  be  o  err  ley- 
Mrti  rat.es  t   as   to  wnioh   tu*  BoajBisslofi  noed   taJES  no   action  except  of 
,t*   ewrs  volition  or  upon    eor^'laint,    sm4  a»ay  in   Saoh  ease*  jarj 


J&tttf&lJstt  "by  *«*son  of   the  charges  ssade  to  ihl^jKiri  under  the  there- 
tofore existing  rat*. 

®h«re   the  QoCtftii  acloii  has,   Kgo*   complaint   end    after  sojur$it$« 
declare*  what   If   the  Etaxiusuxs  reasonable  rate   te   be  charged  by  a 
carrier*  it  &-ay  not  »t  a  inter   tiate,   one'  upon  the   «a&e  or  additional 
evidence  as  te   the  fact  situation   existing  when   its  previous  erd»r 
wae  prw&ml^ived,  by  declarant*   its  6*«  finding  as  to  reasonableness 
err-^neous,   «ufe;?eet  e  carrier  Which  conformed    hereto   te  the  payment 
of  reparation  measured  by  wiiat   the  Ceststl  sates  row  holds   it  (should 
have  decide-"  -  irlier  proceeding    to  be  a  r  -.le   rate.* 

As  we  understand    fcfcc  law,    the   rate  fixed  becomes  legal  only 
In  eases  wh^re  the  Cons^ieeion  ItaS  u>  on    ecsip taint   cftd     fter  hearing 
declared  what   is  the  maxiioujs  frea#oaafel«    rste  which  the  carrier  say 
char  c.     in  pucvj  ease  the  ooss&ieeJjftA  say  not  thereafter  grant  repa- 
ration on   account  of  tfes  collection  of   th?  rate  which  it  itself  fixed, 
acting  in  its  legislative  as  to  other  or  carrier-saade 

rates  reparation  ©ay  be  awarded. 

We  d©  net  understand   that    t«:»re  i©  any  conflict  between  the 
■ajority  opinions  in   the   ^;^!e  gotten  Oil  A,P-»    ease  MM  the  ArJUsLSSft 
gyp  eery  ,.*'■&.    ease.        to"  think  the  rule  announced  in  the  Arisoaa  Pro  eery 
Go.    case  applicable  in   the  eon st ruction  of  section  W  of  the  Illinois 
Public  '-' tillty  act.      *e   cenclu  le   frost  the  history  of   the  rates  col- 
lected by  itf  attftttt  as  hereinbefore  set   forth,    that  the  ssei«  were 
essentially  earrier-taade  rates,    mi  k«ld   that  plaintiff  is  not  pr<»- 
oluJed  from  recovering  reparation  by  any  prior  order  of  the  Illinois 
coaffiiesion  or  of  the  Interstate  ItglWllIflil  eomaissaien.      We  think   it 
feir  to   aeeuae  that    the  order  of   the  ghtprexte  court  transferring  this 
eopeal   to   thia   court   indicates   that   such  was  its  opinion.      Moreover, 
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Id 

»a<ioy  otrou*-rfcakfc«oo  ©emswii&t  i&Mutaf  %$  tfeo»o  will  oh  snypoor  a*rof  it 
«•«  tali  i»  r«rwtia>|,uft>S< A«w .^ v , a aia^^liUAijUtit  _^mm,i «3&4  m.ais, 

that  iteo  JiXlftoi*  «*fe.«4»»i«B  i»&8  sot  »r«eia<lo«l  S&m  »o*fcr4i»4  ro$faJr*Uo*« 

faoro  i.»  ao  Mufet   $&&$   t&e  £&%«*» tat*  Cemstm  oo^iaoioa, 
apoa  *  ootitiea   »&o*iag  iJtwejpl&liiatiOR  agaiaot  iatoirat&t*  eoK&oroa  ro* 
nultiag  frm  a  iisoarity  of  iatraotato  j>*4  iato,r»t**o  ?ot*o,  mm  |ifc*ii* 
4ieti»is  to  oator  m  ©rdtr  rt* toying  Sfc4  parity;   tUAf^sv.^uiotjWftftt   &9© 

&*$•$$$)    bat   *..isoro  in  ao  i«*ue  »i    t&*£|  ii»4  a^ro.      In  oaSif  of  «:««*»  »»* 

5uoi  o,ioori*-.ir..atio»,   isa#  aroo*r  »r»*ti»«  io  iW  t»»  Ilii«»i*  ooai&lssioa 

to  &0&4  Juxio4i«tioa  of  tairaotato  r&ioo  aai  **&«-  mm.  or4o?  ?t»  ttt  it 

stay  *#«£  just.     Tte*  oraar  ifl   t&oa  «ub,£«ot   to  r«vi*s  in  pm$%$  |*i?eeo«4- 

A»4*  Vy  too  I&to?#tftto  oo.s«i»«io»,ii»*t  *v  io  «#$  revlowalfclo  'fey  t&o  oourti 

of  llitaois  #xco?t  fair  s*&at  of  jurl«4:Utioa#f9r  **iol,£*.t4o»  of  ooaotitu* 

tloaol  fr*nri«ie»ft.©r  fcoeutw*©  it  Aooa  iso*  j«*fc  oia  *tj3,y   ittaottgs ■;!»&  f&u»» 

4»tioa  l»  tfeo  ovUoaeo.  ;S,...     y^t|^gjU^i^fflMMBBiJteb.<  '       ttJUffc 

It.      &*&«&$#&%  aioo  oo&tfta&o  t&ai  %u*  iimMM&H  ©*"  MM!  orior  <jf 

tao  Illlaoio  <N»WM>»«Pi  C«*«fife»i«i;   ©f  April   |&t|$Ji4*«&4   «vi<i&fiR«  or 

o&iofc  tteo  fiB4i&g«  «y#  Ifoao4*«rs  »ot  o»ffie£,oj&t  to  oa^port  $ii*  „J»4g«» 

*«t«  Plaintiff  oo»t*»4s  %!***  %n®  or**?  «f  i#fttiMg  ffU»i5tI      -.is,f  tfco 

r*to«  fet%-3,eir#4  uproaaeaioolo  ao4  uajaatly  4i.84^1tt$&»iO-r$f'  #$$  &a  »pf«»A*fc 

•*4tir  «m«J    tJi»t  d«f#n4*nt  &*iri«m  (NUfcii   t*  *?s>e».i   ffm  it   in  ueir  pr*« 

film4#a  fr»w-  21tl4's-tie«.  tfe*  ?m«8«tio»  el"  tk«  smJTS'ieiiteey  o.r   sa^  «¥i4««»«« 

is  tJi*t  r««tt»«i«   This  csKt^iiftifc  WM|ai5P*i  &  a»n«tsu«ti»a  of  »#stie»  oS 

of  th*  r-ttMie  ctUiUti  »«t  Csai*k-8tt*4»«  llx.hm,^tK^.i^S^tm^^4 

111  9^,  »«*«  <8>d)  *rird©a  ?»r@%i4«#  tk*t  f^U'uro  t«   au^e&l  fr©&  e«Jtoia 

•rtfom  al»<ai  **iv«  tk*  xife=';4  to  &•**  a*«s  or4«rs  r*vi*«o4  ofe  tfe®  »«»ftto 

by  «ay  4  art,     T&%  tn«oxj  of  jjlsotattf*  o*«&.o  to  so  timt  ts.«  £ml&lm  ot 

fce  waathffr  tii«   £*&«§  wo.ro  4ioo»i^i«*%t®«y  0*  SW«f*»»*0«WL*  <*«  iouo^l  fey 

too  iilinoit  ooi-vt&i tioion  i*.  tao  «j-4*r  «*#-,«*«  Atovoutowr  ?,.ii:S,  000  ^a4o 
¥y  t&o  oofejsi&oioi*  |n  Hut  aj;w«;i»»  §f  it«  stfelaioti-ativo  or  logtol^it*** 
ftm^tioxi  &«  4l»»i»g4io»ikl  *»««  it*  %w^«a-j«4;ui&l  foaot&ott^oi^  it  i» 
»ai4  &ttt  ©f*ior»  Uitta  KNtfti  ia  o^erssit**  «f  ito  M^4«^-«*l»i  po^or  ^y  tao 
oo«ei»ti«B  oro  s«ael»8ivo  «aot&«jr  taoy  jr«i*t@  to  p«at  ©r  py^MBtt  rat«» 
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The  federal   decision   construing  similar  provisions  of  the  Interstate 
Commerce  act   seem  to   so  hold,  jiltch ell   Coal  &  Coke,  Co.v.Pennt,R.R,,Co.  , 
230  U.S.247;    Standard  Oil   Co. v. U. S. .263  U.S. 235;    Glens   Salle  Portland 
Cement   Co.   v.   Delaware  &  Hudson   Co.  ,66  fed.  (2nd)    490.      There  are  ex- 
pressions  to  like   effect   in    some  Illinois   decisions.    Campbell  v. Commerce 
CpmmA ,  334  111 .  29  3 ;    Indiana,  ...Harbor  Belt   R.R^Co.v.  Commejree_jJomm.  ,  340   111 . 
304. 

Plaintiff  concedes   Skat   the  order  of  award  entered  April  16, 
1924,   was  not   an  appealable   order,      T erminsl   R . R  *  Aj  sJn^y^Uti Iftipfl 
Comm. ,   304  111.312.      In   entering  that   order  the  Illinois  Commission 
acted   in  a  semi- judicial   capacity,    and   such  orders  are  not   final  and 
appeal fible.      However,    the   order  of  November  23,1923, definitely  and 
finally  determined  the  just  and  reasonable  rate, past  and  future, for 
the   shipment  ol"   common  brick  from  Jbernice, Illinois, to  points  within 
the   Chicago    switching  district.      The  order  of   the  Illinois   Commission 
of  that   date  was  legislative  in   character   and,  we  hold, final   and  ap- 
pealable.     Defendant    did  not   appeal   and  is   therefore  precluded  under 
section  68  from   contesting   that   order  on   the  merits,   He   case  precisely 
in  point  has  teen   cited,   but  we  hold   this   to  be   the  reasonable   constric- 
tion  of  the   statute.  Nevertheless,    e  have   examined  the  evidence  and 
think   it   sufficient   to   sustain   the  findings,    and  we  have   examined   the 
findings  and  hold   the   same   sufficient  to   justify  the   order  fcr  repa- 
ration. 

Plaintiff .however, further  contends   that   defendant   is  also 
precluded  by  its   failure   to   appeal   from  arguing  the   sufficiency  of  the 
evidence   to   sustain   the  order  where,   as  here,    suit  is  brought  under  the 
provisions  of  section   72. 

Defendant   does  not   deny  that   the  rule  under  federal   decis- 
ions  is  as  plaintiff  contends,   but   says   that  a  contrary  rule  has  been 

announced  by  the  Supreme  court  of  Illinois   in  Commerce   Comm.v.C.C. C.   & 
S,LtRy.Co.  ,320   111.214;   -Aolins   Consumers   Co. y. 111. Commerce   Coram.  ,353  111* 
119;   Louisville  &  Nashville  R>R.  Co.  v. Commerce  Comm. r353  111,    375,    and 
relying  on   these  ease*   defendant   says,    "Federal    cases   can  have  no 
authority  on  this  point,"     In  all    the  Illinois   cases  cited,    the  order 
of     the   commission  was  before   the   court  by  reason  of  a  direct   appeal 
taken  by  the  party  complaining  as   provided  for  in   section     68  of 
the  act,    and   in  no   one  of  them,   as     it   seems     to  us,     was  the 
question  here  raised     submitted   to      the   court.     We  think  it  was  not 
the  intention  of  the  Supreme  court  of  Illinois  in   these  cases  to 
lay  down   a  rule   conflicting  with  that  obtaining  in  federal   jurisdic- 
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tions.      it  ua»  been  held  in  many    cases   tnut   the  Public  Utility  act 
of  Illinois  i»  in   essence   u  flail  a*  to   the  Interstate  Oommerc*  act, 
and  that  federal   decision*  anler  the  federal   act  are  saoet  persua- 
sive In   the  construction  of  the  ytat*  utility  law.     Public  Utiil- 
.tt.M  *fr»»*  gj    ?*^SJSkfrM&EJ^M£g.&* *    2^i  in*   !»;    "MP*. foal   FU.  R> 
Mfffi  3L«  ffrbJU?  *,vUMi?J»,  £<&■&£■>    KM   111.    512.  e  hold   the   f lad- 

ing* of  the   Jllinei  L**l«*l  were    sufficient. 

The  finding*  as    to    the  unreasonableness   an. 3   discri;..  inatory 
character  of    the  rate*  the  effect  that  It   is   clear  from  a 

cost     study   that  the   rate  of   1$  cents  per   ton  nr^vides   adequate 
revenue   for  the  transportation  of  brick  frees  £err.iee,   Illinois;    that 
It  appear*   that  on  Severer  7,   1923,    the  eos;iaie«ion   entered   its  re- 
port, finding*  and  order,  whict  ax*  *m*4e  a  part  hereof,"  under  which 
the  cornel  salon  reserved  jurisdiction  of   tfe*  subjewt  waiter  and   of  the 
parties  for   the  purpose  of  entering  an  order  awarding  reparation  for 
charge*  collected  In  excess  of  the  rate*  found   to  be  just   m&   reason- 
able In   said  order.      'Xhe  order  recites:      *•«  ftg*)*l4teg&*   find   that 
the  complainant  Is   entitled  to  an  award  of  reparation  in  the  amount 
of  #28,968.72  and  Interest  at   the  legal   rate  from  the  date  of  pay*  •  i<t 
for  exeeeaiw*  freight   charge*  collected  *■**."  There  1*  a  further 
finding  to   th*  effect   that   to   the  extent  that  the  rate*  eomplKined  of 
exceed  by  acre  than  10   rent*  pur  ton  the  rate*  eon  t«t&poran«ously 
applied  between  point*  within   the  switching  district  were  unjustly 
disorl&lnatory;    that   complainant  has  been  damaged  to   the  extent   that 
the  charge*  acseeaed   are  greater   than  th*   charges   that  would  hate 
been  assessed  had  the   said  charge*  been  predicated  at   the  rate  of 
50  cent*  per   ton,  minimum  60,000  pound*  per  car,      ihe  order  for 
reparation  directs  the   time  within  which  it  must  be  paid  and  the 
amount  of  it.      It  wa*  unnecessary   that.  tfe*  order  should  make   specific 
finding*  a*   to   the  evidence  before   the  commlaeion.     altcngll  woal  * 
Coke  Co.   v.   P—a.   K.    n,    Co..   330  0.    3.    247,    il  s»up.    ^t.   ***p.   916, 
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5?  I..    Be.    14*5;   K111JL.T.    l-»^lj5?«  .V,aU«T  H.    ft,,,  Co.  .    338  U.    S.    473; 

irlens  ffalle  Portland  .Ce/r? .'fit ,_ Co ...  v,_l^l  aware  ^  Hudson  i  Co. ,   66  Fed. 
(2nd)    49<~i,    14    mo.    ut.   ft*©.   13?.      The  etatute  does  not   retire  a 
•tat*w*»«t  of  th<»  evidential  or  orif&jvry  f^ots.      It   is  not   concerned 
with  m»T*  form*  of  escoreeeion.      fta   finding  of   the  ultimate  f  ©ts 
is   enough  to  «ive  the  ordwr  of  the  Conm  lesion  the  eftfwet  of  ojrljfta, 
faele  evi.4en.oe.     The  finding*  «sr»  sufficient  under  the   rule  stated 
by   ta*  Sunreas  oaurfc  of    the  United  It«t«t,   *nd  we  tiitnk  the  rule 
of  the  Illinois  iiupreaae   court  is  not  otherwise.      Chicago  4 ..)?*:«  tt?ra 
XU^JA.«lJl.O«>t.  ▼.«    ^ft^gllXg*   foma*.    8«    HI.    277. 

Uefeniant   cites  Com^roa  ysim.  .  ,▼.«■.,.£«,,,.%<>.  £«.  *,  s*,«  ■**•  RyyV'f.. 
320   111.    214;    L.    4>.  A..  H».   Qor..,.v..  Commerce  Co.mn.  .    3»3   111.    37  5. 
tfo*f*v*r,    in   each  of   these  ©aa«a  the  att?ieJc  uoon  th«  order  of  the 
Commission  was  liroet  by   oroceedings   in   the  nature  of  an   aooesl 
unrier  the   statute.     W*  hmve  already  pointed  out  the   similarity   Imm 
tween   the  Interstate  Ge»svi*«roe  (Mw«it*l*»    .ct    end   Oka  Public  Utili- 
ties   tot  of  Xlli  els,  waxKg  decisions  of   xhtt  federal   courts  ftirtnaV 
wive,     ^e  hold   the  finding*  of  the  order  as   to  aiserieilnation  and 
unreasonableness  in   the   rate*  eoll*»ct#d  sui'fieient.      'Ihe  dan  .go 
sustained  by  «?.»<«  tiff  was  a  *ere  --attar  or  co&nu tuition    m<*  the 
finding  |a    that   reepeet   t*    aso   sufficient. 

V.      It  is  %lso  urg**   that   the  court  err<?d   in  allowing     l&in- 
tifi'  to   introduce  in   evidence  certain  eahibita,   a  rM  B,     Bsdilbit  A 
tended  to   ehow  that  by  the  terns  of  the  lease  amd©  with   th*  approval 
of  the  Interstate  Coauaeroe  eeumi salon  and  effective  July  lot  19^2, 
defendant  Pittsburgh,    Cineintiatl .   Chicago   A   ist.  Louis  ft,   ft,   Co.   had 
leased   all   it*  property  to  d*f<r>ds»t  Hwn  •£*▼•»»*  Railroad  Co.    for  * 
teres  of  99»  years,   begiaiing:  as  of  January  1,   1921.      lahibit  B  was 
a  certified   copy  of  a  report   «y»s*   order  of  the  I»tsrst?tte  Geamierce 
eoa»lrision   entered  fea-tm  ejr  2/ 1935-;;   In   docket  So,  1466,    cov<»rir.tc  thia 
aequiettien   as  of   that   A«M  upon   authorisation  of  the   ooamission. 
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Xhir  evidence  tend©*"   t©  shew  th©  liability  sf  defendant  for  repara- 
tion on  shipa«*>ts  sad©  fwm  J«»tf*ry  X,  lff*«   to  #*bruary  lft,  198*. 

order  of   fefes  Illinois  Commerce  (WB»sa&i»»l«W  l»  f-f*ot  fir,4«s  that 
thf  litteburgh   railroad    eorapNJiy   la   "now  Perm  sylvan  i  a  Hail  road 
aillii|l imj  _ "     t%  I*  urt-4  bt«    '-vi&«De@  was  im*djd«»ible,      Th*r« 

are  lnr.un«r-  fcterltifti  tt   8s«  contrary.     Ter^ fef4..ikilA*&g • 

v^  Utilities  Qowm.«   »04  IU.   SIS]   Slfs^)s?La»a.r  &...  @.  A  9*.  W  >T«.  .(frfem 

foil?  ~a. .   M*    *•*•   741,   affirm©*  IHM      .      .    408s  M  -     ,  J**?J  ^l«.l 

B.    Co.    v.  .Otelth  Tiros..    oS    I**.    (2nd)    747,    OfjcAiaSfiJl  d«nl©«    77      , 
»d.    1304. 

She  liability  of  the  Pennsylvania  company  having  been   thua 
established,   plaintiff   sleoted   to   dismiss  as   to   the  oth^r  defendant, 
and   so  £**   »i   th©  MNMtff  discloses  this  was   £*»•  without  any  objec- 
tion on  th*  part  of  i«f»i  l©»%«      It  <oull  aees!  that  under  seat-Ion  39 
of  chapter  110  of  th»  former  Praotia?  aet,   this  was  oropcr  (l«lej| 
v.   Aver.    SI 5  111.   Aop.    *!)•    »d   *♦*«&**#■*  fail  In  i,  *•  ebjeet  »n   th© 
gfgautd  if  rarian©*,  ffc«  &%4©#st©ji  •»«  .=siv»*.   tKatyaf1  iv  &rs&©i»ft»ar. 
180  111.   11  ■■•■•)     moreover,   th*   technical  V**#fl   o*  JBfe*  cosatoa  ls»  ar© 
not   Apuli  cable  to  pPtBwvttag*  of  this  character,  which  the  oases 
above  cited   anew,  >*4«f  ©f   this  3t«t©  has  been  definitely  de- 

clared  to  be  a*alnet   Hit     nforeem-nt  of  the  technicalities?  of  oleao- 
ir<r  1.8  fccown  to   the  so  :  on  law  by  the  enactment  ©f  the  81**3   ;  r-aotle© 
act,  effect iv©  January  1,  IV 14. 

It  is  jlso  urged  by  asfttBdant  that  the  petition  for  renara- 
tior.  was  barred  by  the  limitation  *t  4mpfim%  «**#*  the  arovieloas 
«f  section  72  for  th®  filing  of  a  salt  B*©*d  on  the  award.  Th© 
record  shows,  <*s  already  stated,  that  the  first  ©f  the  three  euits, 
whioh  were  afterward  c  I  Mlldafce*,  was  began  »eee«'b?r  31,  It**,  th© 
second,  Garcia  5,  1935,  MB©  the  o  Uier  April  13,  1*25.  Th©  final 
order  for  reparation  wae  filed  by  th©  Illinois  Comoro©  copies  ion 
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April  IS,  1924.     Vf  understand  ih*t   the  limitation   ^tatut*  woul.fl  not 
begin  to  run  before  the   <mtxy  el  that  order.     Any  ether  construction 
©f  the  statute  ^Buld   be  snoot  unresfeonable,   &s  the  d<s*lay  between   the 
entry  of  the  interlocutory  order  eta  M&ria&Mm  ?,  &$£$,     h  ntry 

of  the  final  order  fe&eed   tfl   It  eas  largely  ocea&"io*ie?d  fey  the  f&llur* 
of  the  d*f indent   e«urrier  to   file  fcfct   schedule*  of  §hl|HMtti9  &e  re- 
quired by  the  order.     The  e#s,te»ti«»   is  therefore  utterly  without 
merit. 

Neither  ie   there  »»<rit  to   tiie  further  ooat&ntlon  th;it   tue 
evidence  foils  to   sustain   the  allowance  of  an  attorney  fa  fee  of 
faouo.     Tne  evidence  offered  in  behalf  of  tae  plaintiff  w»«  to   the 
effeet  that  the  eervieee  rendered  were  un   sual   yjad  extraordinary, 
and  there  -*a«  or   evidence  offered  by  defendant   tta4iMg  to   ihffV   the 
allowance  to  be  unreasonable.      The  record  1©  before  us,   and  we   are 
therefore  net   entirely  without  information  as   to    &«    S&eoiil    ol    wor* 
required  and   th*  value  ef   the  services,      ihe  defenses  relied  upon 
are  technicalities.     Am  to  the  merits  of   the   controversy  there  Is 
no  doubt. 

The  Judgment  io  affirmed. 


©•Conner,  P.   J. ,  sod  £e&urely,  J.,   concur. 
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ARTHUR  F.    RQSSXtfX*  by  IRXhR  lieAAUGHLtt* 
Hi  a  Rext  ST  lend,  ; 

Appellant, 

vs. 

■.    . 

CIXV  Q*    QRXCA&0,   ft  *ur»ieipal   Corporatism, 
T,    KSLLY,    a«  »f    the    Gity4|f 

Chicago,  .&&***&  8.   B0I1SS0R,    aa  Ooimhi  sal  oner 
of  of   the   city   of  OhieftM,    JAMES  J?. 

fcX,   a*  etsaaiftftiemef  of  folic*  of  the 
City   of  !    « 

ReGaULIY,   ao  tfoaadstaater  of   the   City  ©f 
Chicago, 

-  as 4  toy  order  of  Court  - 

/$  onivA^  ,  ra  .  \mm  \  isifs  } 

0?   IU*XR02S,    SORtftR  .     oMVsH&IXY,    idtt&Uk        ) 

lihlV-JiiiiTY,    CEISARO  KKDlCAL   3&IOUL  and  ) 

] 

Appellees. 
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Shi  a   is  an    appeal   tey  eoaplainant   fffosa  m  order   mastered 
January  36,  1934,   denying  hia  Motion    to   atrlke  the  pleaa  of  de- 
fendants and    allowing  the  eaunter- ■  ot,i©ns  ©f  d#f enda&ti  to   sustain 
th«  pltaa   tmi  disatiea  the  bill  of  e^t. plaint. 

'in*  bill  w*i   MI -.-a   July  11,    191    ,   by  Arthur  >■   Koeatner,   an 
infant,   by  Ire.- is  Aei-aujjchlin,  hie  nesct  friend  and  patroness  donor  of 
a  dog  of  whioh  Art'uur   is  tha  o*n*r.     Willi m.  Harrison  Bttftlt,    citizen 
and  taxpayer  of  Chicago,   U.  behalf  of  his*  a,  elf  and  other  persona 
similarly  eltuated.   Joined   ill    th«*   coaul  tint,      Defendants   to   the  bill 
are  tha  lii|  of  Chicago,  Rayer  Kelly,  Realth  (k      i      Lonar  iianaesan, 
Commissioner  of  Health  Allman  and  JPoun  disaster  :  oC*u.l«y.        be  bill 
aeta  up  ▼arbitim  aaetiona  3955,   3956,   3962,    396'  64  of  the 

Revised  Coda  of  Chicago,  1931,  and  aaetiona  1  and  3  of  the  City  Or- 
dinance paaead  July  20,  IP 31,  as  sanded  Beeerber  1,  19  31,  ftrefeiittg 
tha  animal  care  section  of  the  Police  ^epartuent. 

bill    ?.vera  that  on  February  S4,   19 3S,  Irene  ic^au&nlin. 
who  by  the  natural  affection  existing  between   complainant  mxd  a 
two  y<°ar  old  white,  slated  brown   and  blae*   spotted  «*ale  fox-bull 
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•<a®ed   "Spotty"  pureii*«0d  and   .resented   the  doa  to   e©**plaina»t, 
to^eth^r  with  tli*  aoney  necessary  to  purchase  a  collar  ana  obtain 
a   city  license   ti*.;    i.*at   eeapl      Bant    caused    the  &pg   t.e  be  registered 
for  license  in   the  oil.  ik,   provided   ft&s  dog  with 

»  muK?!**   sal    collar  end  a  I      ems*  auia  bared  4309?    that   "Spotty" 

1b  not   fierce  or  ftangerope?    that  Mate  «a   July  11  ,   19  33,    oaueed 

Die    leg   to  h*  to*  en  up  at  39th    street   end  Ihesen  avenue  in  the  City 
of  Jniettfc   and   to  be  Itroouaded  in  the  auraeipal  animal   Stieitey,   al- 
&•    U>i    that  he  wse  without  a  collar  and  license  taf;    that  olthaB 
fire  days   eoispi  &inant   demanded   the  return  of   the   5og  fr©»  defendant 
KeCauley,   pc-jn  i<*ast**r,  whlen  was   refused  unless  aant  would 

pay  7ft  epntf,    the   expense   for  taking  and  seeping   the  dog,   end   also 
pay  ftruM,!;*r  license  fee  of  three  dollars,   or  obtain  s  determination 
by  the  uity  SlosHf   ftfeat    th»  liceK.ee  fee  feed  baen  paid  as  provided  by 
t&t  *feaid  pretended  erdi»an«ee»" 

■-'■■  bill    farther    »i!Lege»  that   "iipotty*   is  U@  and   is 

Of   sentimental   value   to    ie*tpXai»a&t ,   who    cannot  be   adequately   I 
pensate"    !>r     is   loss  ir    *«xms  of    :oney;    thai  ees>oi?*inant  is.  In- 
fonoed   Md  believes   that  in   eon».-lia«oe  «iu  the  pretended  orrf  Li-Micee 
defendants  hair*  threatened  to  appropriate   the  deg  for  their  own  uae 
as  property  of  the   defendant  City  of  Unload,  without   eosspeooation   to 
the  owner  or  process  of  law,    m&   thereupon,   to  ih«  md  ;*f.i    ^t/ age 
Of  the  taxpayer*  of  tile  City  Mad  in   v      ,    tiefi  of  the  Criminal   uode  of 
the  state  of   Illinois,   giro   ftfee  tftg  away,    so  unlawfully  fee  be  ao- 
Ojeired,    to   suae  hospital,   or  tthe*  institution,    ;'©*■    Hut   speell'le  pur- 
pose of  vivisectioa  or  die&eclion,    lor  observation  of  and  experimen- 
tation on  normal  or  saortid  physiological   preWMMMMi  of  nls  living 
body,    at  contemplated  by  the  d  or dinancea,  unices  restrained 

by   th#   court. 

The  bill   further  alleges   gtevt   such  action  is  contrary  to 
section  144  of  the  ftria  ..  .      .       that   UiS  ordinances  are  void 
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for  rea  on  a   s«t    forth   at  1    o    .  u      The  j»ray#r  of  the  bill  is  that 
the  City  wnd   its   offlet&la  Ray  be  restrained  frojw  diapc-aittg  of 

"Spotty"  ©r  any  3og   impounded  ...   for   purposes  of  vivisection 

or  ■»  it -out   |«4l«1  .ait  upon    the   i'ii>«.u.  nearing  the  ordi- 

nances may  be  declared  null    and   void.      StM  bill   also  oruyed"   for 
process    ■  low. 

July  H9f    1033,   tiie  injunction  issued  restraining  the  City 
and   its   official*  as  prsyed,    *n4   the  injunction  wa*    iuly  sirred   on 
the  enicif.lE  ;oid   "Spotty*  w*s  r«Xeas*4  on  bail   giv«B  fe>   the 
Bl$ff.ft "Ag  j£dl«      On    July  13,   S.9S3,    the  University  et   *hieag*#   Dm 
Universit,/   of  Illinois,   jkortnwestern  University,  -Mjyola  Jniversity, 
Chicago  Medical  ,'c '. t  .1  1**1      -ess  SttHpitftl  were  gl?*a  ifttttl 

to   ttR%«¥   &«1*  «.p?«aranae  and   fll*  an   i&t.*jnr*ni&g  petition,   to 
which   ookoI     .  ■    xrr  r    i     L*h    was  overruled;    «& 

all   the  i*f«rsdant«  filed  general   *»d   special  d*»urrer*  to  tn©  bill, 
(leave  having  been  giv«ft  to   certain  dtfendant*  who  n  i  -•to lore 

answered   to  -ithdruw   their  answers)    m4  upon   the  hearing  the  de- 
murrer* wtre  sustained   at   to   coe  '   on  motion  of 
*0B5pl'*in»nt     the  bill  was  dismissed   as   to  him*      ;>ai4   .lesxurrer*  ver* 
overruled  as  to   essi  plaits  ant  Artnur  F,   EpgatneK  and  iiis  next  friend, 
and  an  order  was   entered   thai  defe*  ?a*.t*  plead  or  answer  to   the 
Mil   of  eoii^laint  witbls  fifteen   .".ay*. 

December  &>,  1933,    the  tit;,    of  Chicago  and  its  official* 

filed  *  plea  to   tne   effect    th-.*t   since   th:<   i*ilin(i   of   the  hill   of 

*©tar>l*int,  i-ayer  £elly   In   the   tascrgifl  oi    the    iiscretion  granted  to 

and   reposed   in  hi»  as  Hayor  of  the   City  c.  s,   by   i  oiaal 

Cod*  of  the  City  ©f  :*rticul»rly  by   sections  3962  m& 

5963   th-.v«of,    released    the  dog   "knotty*   ev»«|  by  eojhplainant  without 

the  pnyv.ent  ©f  costs  or  r*dei*ntien   fees.      fls«    r*>i*,<4f"     m$    B#l   up 

verbftttm.      It  is  dated  Ueeewher  ft,   i«??3,   and  direct*   -  cCauley  as 

Superintendent  of  th*  Municipal   Animal  Shelter  to   "clfo.se  r<?:.^a»« 
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the  dog  belonging  to   Arthur  f,   .ftoestner  without  payment  of  any 
©est  of  redemption  foes  ?oj  i    tale   shall   be  your  authority.*     1!h© 
plea  •lso   avers  that   "Spotty*  ha,*  boon  released  from  tho  Shelter 
and   ro  turned   to   complainant  Arthur  by  Iran©  feaLaughlin,   his  next 
friend.      This  plea  is  verified  by  lioUauley,  who  says?   that  ho  is 
tho  Poundwaster  of  Chicago  and   in   ©fa  i  I    control   ©f  tho  dogs 

confined   in   tho  Aunicipai  Animal  Shelter,    and  is  tho  ace  rod  it ed 
representative  of  oaoh  and  all  of  tho  defendants;    that  ho  has 
road   the  ©lea  subscribed  by  )u,'»,    snd  thai  no  iuaows    the  contents 
thereof  and   that   the   sause  is    true. 

A  similar  plea  was  filed  on  the   name    ja>  by   tho  intervening 
defe,  dante,   educational   institutions  and  hospital'  ,    and  verified 
by  A,    C.   Ivy,  hood  *f  tho  department  of  **erthwestem  university 
in  charge  and  control  of  tho  matters  involved  in  the  proceeding. 

January  26,  19 34,   defendants  b.y   their  coat. eel  staved  the 
oourt  to  sustain   tho  pleas  and   dismiss   the  bill.      On  the   aame  day 
complainant     gave  notice  of  a  motion   to  ofcriit©  the  pleas  and   in 
support  of  that  motion   submitted  ftm«  report  of  tho  ©uetodiam  of 
•Spotty. *     This  report  is  signed  fcy     *Irene  kekaughlia,  by  Elsie 
Viola  Larson,  H     and    ■verified  by  Miss  Larson  as   the   duly  authorised 
agent  of  Irene  -ielaughlin  in  the  matter  of   the  custody  of  *%©tiy.  * 
fho  report  shows  the  entry    of  a  temporary  writ  of  in junction  ©n 
July  13,  1933,   and  the  placing  of  the  dog  in  her  custody  upon  her 
giving  bond   t©  be  approved  by  the  Cleric  of  the  Oourt,   wuioh  the 
affidavit   says  was  given;    that  she   thereafter  caused   the  injunction 
to  be   served  uoon  defendants,   and   that  pursuant   t©  the  order   "spotty" 
was  on  July  13,   1933,   turned  over  to  her;    that  eh©  received  the  dpg 
from  defendants  pursuant   t©   the  court  order;    that  continuously  ever 
since  ehe  has  had  the  custody  of   (he  dog  and  has  «;1v©b   it   the  best 
of  cars,   and   that  the  dog  is  in  good  health  and   condition. 

Upon  the  hearing,   as  already  stated,   the  plea  was  sustained 
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and   the  bill   dismissed,  while  th*   counter-motion  to  strike  was  de- 
nied.    It   is  the  theory  of  defendants  that  upon  the  release  of 
"Spotty*  from  the  custody  of   the  citjr,    the   controversy  between   these 
part  tee  w»s  at   sn   end;    that  the  fact  of  such  r«l@a«i  wae   established 
by  the  verified  plea*  which  were  net  denied,    and  thereup©  n   the  con- 
troversy bec«r»;§  a  moot   case,  which   tilin   is   courts  refuse   to  enter- 
tain.      This   tdHMtt  to  b«   the   rule    established  by  a  long  line  of  de- 
ei«i©n*.     Mai&~L^Jayaa.   «*  Hi*    *>«!   Union  Coal  t*.   v.   Sfltv  pf .feft- 
SalJjE,   13d  111.   lit;  f,es.h*r  ^  ^•ah,.fr.   a*-   ill.    38S;  %end*il  v.   City 
of  Peoria.    274  111.    613;  i*aven  v.   People.   46  111.   App.    Soft;  W&safturn 
XaJESSBlt.    6C-  I".    APJ».   *3i   £aap^.f,JtJ?*H«Mffi.   1««  HI.   App.    2S8J 
JWMHaMLga  CMs.tf  ChAcwm.  its  111.  App.   63. 

Complain&nt   suggests   that  tn*  pleas  were  sham  pleas  because 
it  is  said,    "Spotty*  was  not  actually  confined  in   the  dog  pound  at 
the   tiae  the  release  was  executed  by  the  Mayor.     It  is  said  that 
defendant  had  no   right  in   "Spotty,*     possession  had  boon  taken  from 
them  by  order  of  the   court  and   the  release  was  therefor*  ro%&  xn& 
without   effeet.     ^#  do  not   so  understand  the  record.      ?h«  disposition 
»sde  of  "Spotty*  by  the  court  wa«   km*  only  temporary,      ho  regained 
the  subject  matter  of  the  litigation  and  was  subjeet  to  the  juri&dic- 
tion  of  th*  court.     When  the  City  released  its   claim  the  actual   con* 
troversy  between  the  parties  disappeared,      then  that  fnot  wae  made  to 
appear   the  case  became  moot,      «e  are  not  concerned  with  technical 
points  with   reference  to   the  pleas.      Bit  pleas  are  verified,     $©  ma- 
terial faot  in  them  was  denied,      the  manner  in  which  the  information 
was  given   to    the   court   that  the   ease  had  become  meet   is  wholly  im- 
material. 

Complainant  is  right  in   saying  that   the  Givil  Practice  act 
is  not   applicable   to   this  proceeding,   as  a  reference   to  rule  1   of  the 
Supremo  court  will   she*,   but   that   is  i«.*.  iterial.      Die  ease  is  moot. 
Hie  determination  of  the  validity  or  invalidity  of  th*»s*  ordinances 
must  await     a     real   co&trov ersy. 

The  order  is   affirmed. 

OHUia   AJTflft&BB. 

O'Connor,  J».    J.,    and  fcoSuroly,  J.,    concur. 
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OK   June  27,   19 S3,   plaintiff,   Central  Republic  Trust  Ce^aany, 
caused  a  Jud&atsit  fey  confession  to  fee  entered   sm  t, 

Sirron  L,  i#eyy,  aeon  a  not*  seat&lnlng  pttWHr  of  attorney  bo  to  do. 
The  not*   is    In  evidence.      It  was    "    I         fet   Chicago,   Illinois,    June 
t,   19$£,    an*  was  for   the  NHitt&t   of   ^800,   due  July  11,   19  33,    to   the 
order  of   the  'Tr.lted  American  Trust  &  iVTing*  Sank,    dr»d  nay-ilia  at 
its  office  in  Chicago*     the  feast*  of  the  note  hears  «n    mfi&rmmmb 
fey  the  rr>yeef  >*y  It*  e%«hier,   and   enoae  payments  or,  August  17, 
19*57,  of   1*0   aisa  on   Seot*mfee*  1« ,   19S2,  of   116,22.      Itte  Jadjjsejit  as 
entered  w#s  for  th*  sum  of  **i«49.7c.,   laelttdiftf,  attorney1*  fees, 
August  7,  19  "53,   on  motion  of  defendant,    ehu:- © -te--J  hy  his  e.ffi'atlt 
to  the   effect  that   the  lnd*fet«4ti*#ii  had  heen   r&id  in   i"ui  J. ,    tne 
Ju-ls^pent  we,e  oow>M   an*  l»sv<*  ^lven   def  ;•  ~/*nd. 

On   the   swe  day  tiffin  farfy  demand,   end  on  August 

1$,  *f$@,   an   ifffdgw*  |   if  merits   In  ^iioh  he  admitted  the   execution 
of  the  not*-  on  J\tne  0,   1937,  ev**Tid  that   on   Se|>t  etcher  1?,   1S32, 

re  ran  i  i  -e  of  $350  due  on   the  note,    Mai   that  on   that  day  ha 

esi*  the  th     lel#fet»tee«f  In  ft**l    to     IP*       ,      ;M&eau,  receiver  of 
th*  United  American  Trust  A  Sewlttffi  B«nk.     Shi  effi  is© 

*verre<i   1h«*t  olMntiff  **g  not   s  hoi .'er   i  urse  "before  maturity} 

"it  res  not   iudefetn        ,t  kiKtifJf   <m   the  ute,    =mi   that 

the  note  had  fe*«r.   r:>'-1    Us   full. 

The   issue©  were   eufemitte^   to   the   ,-»ury#  which  returned  a  yerdlet 

for  plaintiff,   on  whieh^Kotion  for  a  new  trial  haying  been  overruled 
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juA  -vamt  »i»b  entered,     from  this  ,1u**gsr;en*  defendant  g«v«  notice  of 

I4m9  ,  afeith  fee  Has  *<»rf>cted.      rie  contends   in   this   court   that   the 

fVi44P«l    ^fl1**  not   «uooort    Hit    1u<^ne;  t;    that  the  ©©art  ©rrad  in  ite 

ruling     on  the   a^tntaslon   <m&  exclusion  of  fsti'pfice  and   in  rt facing 

to   ,  lira    ::     fr.st inaction  ra<j«e»t«d  by  hi»,     &•  al»©  cont«n«!»  that 

plaintiff  i*  »e1     I  ttalde*  of  the  noto-  in   due  course  b»f©re  maturity. 

Fl*  in  tiff   Is  a  bank  loe<ate«*  at   134   South  Labile  street, 

Qfelegfe.      Bfpa*   tho  trial  Ur,  Vojcel   (in   eharge  of  ita   collateral 

fift*  Bfir«^b«P  lf>,   !$$>?,    and   prior  to  that   time  collateral   teller 

for    t3M    Central  &epablle  Bank  I  Tr.<pt  Jr.)    teetifi*-*   that  the  note 

■ 
wm    in    Wie   p*a*«8*i©M   of  plaintiff,    th«   aimer   of  it,    aad    that   so 

f  r  et»  the  note  bag  nave*  been  paid,     B«  trustified  « 

writing  produc.  ra    ?.n   the  record  &a  plaintiff's  exhibit 

2,  Tho  writing,  daeigB&ted  @J  a  *c»*ftto«er*e  eallataral  receipt,- 
If   a»   tfca    printed   I  rv   of  t>j*>  Central  Republic   Bank  k  Trust 

Co.,    Ii     \,;  ■  .'■    .it   ChifMkge,    ftuae  11,   !&$£,    Is   eigtteA,    *ltfteed>#4  by 
Goo.   Vagei,   tollsr.*',"  ■  •♦    of   the  note  sued 

©a,   togf'  to*    -i-:         . -r  natea  to»«rle*4f  &m»  ttaltej  smariaan 

Xrust   i  I  *nk,   <*hi«age«   Illinois,     i-r.  Vagal   testified  that 

he  retailed  ;    ■  ■  id    the  wr-    c  .•  &t«  it  bears,  June 

11,   liM,     «i      &e»  p.:.1    it   in    the    filea   c«   record,    t.iii5   that  a  receipt 

a  as  given  -      agar  frr-    the  bank. 

Ska  aaiiatant  s&ahjer  of  u  led  that 

he  w&*  eagaXaj         .  .  fey  in  .Tun?;,   IS 32;    thaa  he  had  charge 

of  thfe  books,   ace-; arts,   r  art   mi  o'hoT  hooka  showing 

deposits  of  aunty  end  at&tgatiane  of  the  bank;    that   it  waa  the 
practice,  of   the  bantk  in  Juno,  on  jMMsaiTriag  collateral,   for 

the   tallex   td   Btakl   cut    I     i  .  I     r:-  :»,   on«  of  whieh  lit  "would 

give  to  u*e  cwratouer  and  put  &ha  at&aav  in  *£a  tfesk  to  fee  given  ta 
the  collateral  record  teller,  wha  peeta*  it  ae  soon  na  he  got  its 
that   "pasting*  aaant  that  a  record  iter-  "*»s  transcribe**  froet  the 
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receipt   to  a   collateral   record;    tb*t   Uii*  wa»  a  record  of  all   eel- 
lateral  received    te   ?©eure  lostus  twat  v'*r«  ir«i#i«      xhe  e&ahler  «taied 
that    the  document  was  made  In   the   bank  under  hi  a   supervision  in 
the   course  of   business,   as  he  h.*d  deeer ibed  it;    that   the  record 
was  an  accurate  representation  of  the  f<*ete.      *he  record  wae  re- 
ceived In   evidence  as  pl?iint»iff  •«  exhibit   3  over  ebjeetioa,   and   showe 
in  eubstacee  that  the  note  upon  which  suit  was  "brought  ras  received 
frosk  the  Unite?!  American   Yruet   8    having  *  Bank   July  11,  1932, 

Defendant  teatiiied   that  fee   executed    the  not?*  June  11, 
1032,   and  that  he  saw  it   again  about  August  IS,   19  3S,   at   the  united 
American  Trust  t  Savings  Bank,  and   ^t   that   tls&e  paid  #50  to   the 
assistant   receiver  ot  the  bank;    that  be  wen:    to   the  bank   at  that 
time  in   reason ee  to  a  notice  he   received  b*  nsail  on   July  19,  1932; 
that  ©n  ausuet   18th  he  talked      ith    the  assistant  receiver  of  the 
bank.      Objections  tc   ejuestionc  as  to  conversations     ith   the  receiver 
were  sustained.     He  testified-,  he»e?«*r,    tfc*t  He    >aid  i   the 

assistant  receiver  en  August  if,   193?,   ejtd    116.73  on  September  15, 
1933. 

Section   89  of  the  Keejttiable  Instruments   hot  (Cahlll*s 
111.  Kev.   Stats.   1933,   chap.   93,    see.    59,    ex**   97,   p.    isvo)   pre* 
vi<3ee  t:nt  every  holder  ia  decr.-ed  gyjewt  f&ft&fj  to  be  a  helper  in 
due  course,  but  that  when  it  its  enevn  ffcat  the  title  of  any  person 
who  hae  negotiated   the  instrument   is  defective,    the  burden   ia  on 
the  holder  to  -prove  that  ft*,   or   sor&e  person  ejtdftey  whe«  he   cl  slate, 
acquired  the  title  as  «  holder  in  du»  course,       Section   68  of  the 
saae  statute  orovidce  that  in  the  hen**  of  any  belter  ether  than 
a  holder  in  due  course,    a  negotiable  instrument   if?   subject  to   the 
saxae   defences   as   if  it  were   ■■on-m »*.-.> t i  able. 

If  we  aijsht  nold   the  evidence  recited   releed   Ml  i  t?sue  of 
faet  as  to  whether  olaintiff  was  a  holder  in  du*  course,   that 
issue  Must  be  regarded  as  determined  in  f&vor  *f  .iff  by  the 
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verdict  of  the  jury,      She  c&ses  bol&iAg   that   the  rerdict  of  lite 
Jury  is  binding  upon  conflicting   issues  of  fact   unless  the 

manifest  weight  of   the  evidence,    are    U>i  numerous   to   re>-;\r<*   ci- 
tation,     A  few  <%re  Greer,   v.,  fcuntper.   I3S  111.    434;    ifoicaifo  6.  r-*sf rp 
III.    S.   .k.         .    Ti  llittr    **3  ill.    483;    Bow.\.in&  v.  &a,ca,*aft, .  ,^T.»n;  .go.  f 

243  111,    fep,    if©J   VftSiiinjijULJuJjS&l.    PJ>1   11X*   Apf>4    ''71*      **    Vni* 
e*se,   in  view  el"  the  pr<?au>vr>t!on   njfiti&g  fro»,   turn    >e«  amission  of 

the  note  duly  endorsed,   of  posmn  testimony  of  vo^ei  »»&  the 
written   evidence  oorroborating  his   t^sti^on;, ,    *   iifTsre&t  rerdiet 
by  the   .luiy  would  be   set   uiside  ne  manifestly   contrary  to    Ui  •   evi- 
dence, 

Uefemlint   oosanlaine  that   evi>1enee  offered  by  iiiai  to   the 
effect    '  ^«4  not  b<»en  notified  by  the  Central  it  ©public  haak 

k  Truet  Co,    tha.t  it  hel)   the  note  Hal   that  his   eonveraatiun  nfith 
the  aaaletiisnt  receiver  with  reference   to   the  Bote  »ai   exeiu<1e«:. 
Safer.dant  offered   to   show  that  in   a  conversation   the  assistant  re- 
ceiver pro  ■.-•.lead  he  would   credit   i«fm  j.th  the  «raount    taen  on 
denoelt  In   the  bank  and  upon  payment  <ti    the  dif foresee  between  the 
ataount  the  bank  owed!   defendant   ard   the   amount   iu*"  on   the  note,    the 
note  would  be  eanoellcd  and  returne*}   to  his.-,      there  was  no  offer  to 
show  that  any  representative  of  plaintiff  was  present  at   tae  Hate  of 
such  saenose€  conversation,  nor  offer  to   show  that   the  assistant  re- 
ceiver h«id   authority  froa  nlalntl  ff,   or  anyone   el<?e,   to  icake  euch 
representations.      Indeed,    th*re  waa  no   oe»i» stent  evidence   that;  he 
was  1b  fact   the  ftseistwnt   receiver.      For  these   reasons  the  evidence 
clearly  was  inadmissible,     iioreoeer,    if  It  be   aosussed  tnat  he  was  a 
duly  appointed   receiver  he  would  nr>ve  only  such  authority  aa  tttgtat  be 
given  to  hiw  by  order  of  the  court,     f.neiseJ.  y.   wrfcus  *o.cox.  *o. . 
316   111.    536;    yalcaaro   01  ty  Hy.    Co.,  y.  JPeoc.le..    116   111.    Apr>.    6     ~; 
Hansen  v.    Cole,  18©  111,   App.   It;   ffolkoff  v.  toodlawn  Trust   .v-  Savings 
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itfcftk.    !*•  IU,    -      .  -                           *****  *»B  nc    «WW*i%4»   error  in 

the   B*U»«a  »1  '"•  •*  «^i''en««' 

1     i  I                                   6     «y1                       Ml    instruct    tfc« 
41urj-,*B   r*HueiH*4  b>   fei*,ft&*t    lh«  N**?   •*   »  R«*«    »•    -n1Ul*d   to 

y    ,-ertr:  <          tft    *x*outed   by  fci* 

anr:            .    ,y  «$*»  is*»sian                         M    I           ■      oliftr  as  aut'- 

fioiont     raoi*  f  "fc.ip  *&***»*                               f*i  **•  hold** 

*•   u®  ©  n«a    »i  *****  .    i             I   ■  p*e«u»M                    i  *«*«*■  a  ving 

eeiv*    9«^&4H«    fcfc*****    M    --A,     »«    if  lM         M    fcS    *»**    **•    »««**   of 
Ifei  R9\9  wa«r«i   tii*  pa  ■         -  ■  < :-     '»'  ' L«*  of 

tea    PlgiiU  ©>"  «KJ    &ki*<S  »#**•»••      -^-  ■      »   •*•   -  .:*in- 

tii'i'   uuuaadco   te*      ih*    t*X*  &  ,„  .       :  .,  not* 

iaas   p*ld    &«  »»ti   Ml    »   ?***«"  "  v:  '  ^i^n** 

in    taio  a*ae,  to******  a    ■*•  l    to*  p*ya»«»t*  '  -    I  *.*»t 

taatUiod  w«r«  Bat*  W*  AHfttftt  i  ■'  •         -    '     "    '   ***• 

in   f-xot    ar».UL««  »J*©»    tfe*  w>t*.     •       ,  ■  iR   cut»    *■ 

▼  Ww  oJ'  tul*  uuttwitrudioi-od   evi.d«*u«e    <~*«   i»<  l- 

c*&ia   Ml   fctt*  ia«uau  «ad    rati     -  •>"  ■"'    ;  •"   --r  '  lf  lt 

a*d  oeen  t;*vaa.      **  ffai    *****  •?•*•   :W'  *•*>"  *•**»«*. 

»•  n.*v«  «iv«it  oaraluj.  «BWlB»U«a    Ml   *U   wie  M»*ti**ajF  and 
*ro  •*$*•**««   Kfaat   UMI  ftt*j»»Wtt   •Ht***4  in   tkll   cuae   I*    &t  only  on* 
taat   oould  ****  feftM   a*lo>oi  Ml    *%m4  *»<1*J     -  ><     Wri4*li«*,      '•  '    i*   ** 
ail  iMfeod, 
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.    »«  fj      . 
MUAIJI, 

ut,"  )  ■  P  .  I  :7?AL 


4,    J.  flLLXj 


MR.    Jl 

-  I  ..  Ml  fraw  >er  en» 

tered   fca^  1    ,   1334,   ienyt&g  bit  »9*l©n    fe$   »«1  >  l.-.,r  orc!»r 

ent*r<»<l  R*f    '-,   1934*        Is  saotiftB  w«b  supported  by  a  «ri  .  1 1  I      ?  ti- 
tion   Mrttia  ;  up   f  .eta   ..U^aloeed  ley   trie  record,   &e   folioee: 

9    ,  |    Lillian  iir«?nberg  recovered  «  |tt«g»fftt  in 

the  i-.uniolnr,]    court   1st  ,•>.    S9914S7  ogalttsfe  lu&«fi«  =uid 

Antoinette  1;  g£  f&StSG  >>ets.      An  ease  t:  .it  ion 

Issued  nn"  lit  )r«talfSi4a  -.ril  4,   19-34,   a  wwsaMMM  in  gavftlsfe* 

SMNfet   in   the   salt   ei'     u  i  Afciainette  &!«&«   sor   tlM  use  of 

JLiliiars   ;<  rent  erg  Issued  »»t   c  .'inici^ai  cuurt   tt&tl  was   o*rr^d 

on  A.   J.   it&«»*Bfo«a  U  ■  '.iiintis  «*    I 

Lincoln  Bag  So,,   -*s  gar.-.laiieee,   on  April   1$4   1$&4, 

■  rit   4,   I  j  ii      Blade*  recovered  »  ju  -at 

A.    J,    RfesssJifgs*    sad  ''."illisaj  a.  &o  .    ,  ^sineea   *»  ttM  Lincoln 

-o„,    for    u.e   run:   of  t&l     ,  I    lu*   sasse   date   t«*t    this  judgment 

v«e   entered  Sagens  &l«&*  'by   a  writing  under   seal   assigned   the   $* 
rent    to  Kunioki.      Illia  written  (MMli«*Ks*8t   **•  on   that  date 

duly  file*    Ma    the   off  let  o;    tfea    tier.*  icveal   eourt  ©f 

SJBf,         I      ;        Ml   atsta©   date  Bug- ne   i  atified  r.ta 

ii-j  £tt4#M»t  had  been   ft#»igptt9   to  Ettftisdel*     The  following 
day,   Apr  il   f<t   19  34,   «t*i--<s.«nfoss  and  iohl    ad«aitt*'<l   in    *ai      r      the 
receipt   a;     §&«&  fttttla*.      fta    case   in  ehieh   s*id   ju^ment   ?>».»   r«- 
•Wtirtd  *ae  <i  e  i&  i^at  ed  as  *»«.    2219067, 

3&*s*nfose  *nd  Lehl  h&vin^  been  served  with  garnishee 
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su^aae  April  13,  1934,   filed  an  a«i»w»r  ae  garni shoes,    stating  in 
nlitiDM   that    UaOf  La  L*n4g  i&saaf  to   i  U  -fe  the  aiai® 

of  the  pajrnlalMV«  or  the  ftssijacs  oi    ttagai  -el  ^uniofci, 

as  the  court  nig&t   AetettsdUMB,    end   prayed  t      ,  I  Read  Mi 

garnishc^e.     April  l^,  i9*4,  wa  erdo*  was  awtnafsal   In  mum  Ks.   2391337, 
on  motion  of  plaintiff    tkfct  f*   ml  .  t«red  en   t^e  adverse  claimant 

to  file  an  Iniovroning  petition  in    ■  <        a@rs* 

April    23,    1934,    a    anting    a4dJP««»*  •iMMKB    AS.a2.JPe4,,    188 

.    anadalnft   atreet.   Mad   »i,,ued   "Colin,   Pntdittand  «f   ;■  "rrs-twin,    *t- 

igmaya   j'or  ^Isint-ifXf*  ^&b   served,      it  »»«    as   follows* 

:-.ia  ie  to  a*ivi.f  jrou  that   a  g&jrnishieent  «ns   iilf-tf   again*! 
A*   I,    I  fcsanafnns  *ud  fiHissi  $t«    ■  .--.i,   doing  kmsiJ  *»•   m  l*lt%ealn  Bag 
any,   rata  mania  in   the  Ktral  elpsd  Court  o1    -  o,   en   the  I6tn 

day  oi   April,  1934,   aa  *»«  &o«  (   whoroii  wer  was  riled 

by  the  a&avs  uaued  gamla&noa,   alleging  certain  Konoys  duo*   and  wieh 
angvnr  din sl<  •  ant  ii»  i 

Yoj  I  Otiflod,  8    *i'Sve  nxattoy  fesn  tee* 

set  lor  fcngr  o,  *934,  la  man  §81,  in  i;ie  namiainal  court  si   •....'•;  .Ur  age, 
«nd  that  you   &?«   to    fil«   ritifcin   tab  dnya  Hftf    Bint  day  of  April, 

1934,    ats    intervening  petition   notting   l'orta   all    your    d,.at8,    ^  tin 

int'.treot    s*e    to    t>i*»   nfcova  aimtia)  ' -■    I  I   of 

a.    7,   ftasaoafoM   ai.d    rf  11 1—  ft.   Ks&l,  Innno   a»  ■*.  ti-  ( 

Bag   vot'PJUiy,  * 

May    4,  1954,  without  farther  nation  to  i&l  *i,  or 

hie  course  el,    an  order  **»    entered  ettisfe  p^eitetl   that    11  to 

the   court   that  fttdgnant  »eo  entered  April  4,   $92 '«,    la   favor  of 
Rug  en «  Bl  ike   *or   till.'",        ->t   an   aeeinment   thereof  nan   sads  to 
fciehael  Ku»iefci,    Ifcnt  garni eksent   ewuMNif  aae  sirred  ur>on  -..to 

Aoril  10,   1334,    in   caee  »o.   S301337,    entitled    >•■ 

Antoinette  Slafct  lor  the  boo  of  Lillian  iif«BB«*8  v,  a.   J.   Siaaeanfaii 
end  ^illias  R.   Kohl ,   tains  ^einees   as  Lireoln  K&h    -o.t    that  the 
garnishees  fil«d  a  written  anewer  iS«,    rfcal 

amount  of  the  jadgaiaals  read  a  oaoe  i-   , 

Lillia:    Srsnb^rg  aAd  Lolti, 

Stay  %  19 $4,    the  court  haviru.   enteral  |ttdgment   agaiaat    lafendani* 
ap  <?e8ln   aftjMi  R»«    8391337,  Ld    Uu 

amount  of   the  juh^ent  in  open  court, 
applied  on  the  jud^.-ent  snd  ceet»   rendered  In   fssWW  of  A.illian 
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&renber«,   it  wae  crdered   that   th*  eaid  Judgment   auaultf  be  satisfied 
»f  i'toor«i. 

fcay  9,  If 94 1    i  ai  ieki   served  notice  Attorneys  for 

Lillian   Erenberg  ani   til*  *ttor»eyr   I'er  ;;.»i»sej»fo««.    «4d  ~ohl,   garoiafc- 
ees.    Mutt  on   the  fallowing,  day  he  woulrt  *#va   to   set   o«ido  the  order 
of  iay  4,   1£34,    which  ha«5   been  entered  without   notice,    mi    at^ehed 
tc   the  notice  was  a  ciepy  of  hie  verified   netitiea  oaian   set  an  in 
euost&nce   the  forefroin,    f  ,ete.      She  ft  avosrea  that  -oIokob 

Axel rod  was   the  attorney  for  Kugene  KLake  in  obtain'-  jadgaeat 

against  ^ahl    -n-i  Kaeeenfaes;    that  feuriicii   procured  *u-elrod  to  pre- 
pare the  notiee  of  assignment  which  wae  nailed   to  defendants  in   ttUKt 
suit   on   &  ril   4th;    th»*t  bo  hurt    iaamotf  o«  fcay  6,   !■     %f    of   the  entry 
Of  the  firaft  order  #f  if  ay  4,   L?$4,    oit&aat   i^tioe  to  ^eloiaon  #t>«lred 
or  to  petitioner  as  aes-ignee,   or  to   the  original  iff;    that  he 

had  no  knowledge   and  had  never  received  notice  o  *ney  of 

the  other  ease,  or  the  gam  isms  en  t   tkl  it,    *a©r  woe  he  ever 

notified  according  to   the  statute   and  the   rulee  #f  this   court. * 
Ihe  petition   farther  averred  that  upon  the  f  11  a  n- 

©oat  of  fttajpfttttt  en  April   4,  l&M,     &4   the   serving  of  notice  and 
the  payment  ©f  foes  of  Solomon  Ajteirod,   A*elrod  ceased   to  he 
i-uniciti  *e  attorney  *ir    this  particular  matter,*   a&4  that  since   th* 
tlse  one  Kaiser  had  represented  K,uni&*i;    th  it  iuaieer  received  no 
notice  of  the  filing  of  a  draft  order  in   the  c?*oe  until  &ay  a,   19  34, 
after  the  order  had  boon   ent^r^d;    tuat  IntlAlti  had  talked  %'ith 
Axelrod  an<!  was  advised  by  ui«.  oi    the    e*rvi*<?e  of   the  purported 
notice;    that  Aaelrod   l  iled  an   intervening  petition  <*pril   27,  1934, 
vithin   the   time  ruled,    statin^  |kat  bo  had  no  i.t  rtst  la   th*  funds 
but    that  a-unicki  VOJ   tae  owner  of  the  $*A&  m\  ill-    to   the 

proceeds   thereof. 

Ae  already    stated,   uj,on  the  presentation  of  thie  p*j. :    ion 
i*ay  1C,   1934,   the  court   entered  an  order  denying  the  motion,    and 
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t   ia   app«al   follow    ,  (TOO,  no   doubt  th*t   the  ae- 

si gnu en:  •  Judgment  by  »Uge»e  Blake  on  April  4,  1934,   (pro- 

vided it  ion   a  f*   to  atth)   being 

prior  it..  J    the    service  of  Uig   gnmiafettdttt   auua&eno,  was  con- 

trolling  Auik  gn*«  to   foe  nooignee  *  rifei.it  to   the  fund  a«  against 
the  garni  shero.     fcnUh !-.  r.  .Mrtffjg.    161  HI.    35;  y^MWftl  1 1  fill 
Chicago   at.  >/.    ~e...   IW   111.    &*•      ^.e  an  try  of  the  draft  order 
§|       *y  4,   19  34,   without   a*   adjudication  oi'  Kunieki's   claim  and 
without  noting   to  i.iv,   *xuld  be  BJWHSeenn.      Synig ..w  eh^apqte  %?*#■$ 
Co,.    536  111.    om>«    B»|   AMD5UHLi*^£lB3LIX.    Z8a  ***•    494« 

the  garnishees,  however,   contend   that    the  service  of  the 
notice  to  intervene  uyon  axelrod,  who  was  attorney  of  record  for 
Knnlefcl   in   case  i-o.   aSl»©»7,   «a«   sufficient   to   authorise  an  adjudi- 
cation of  the   rignti  of  ftftnigfea    Nee   the   «ntry  of  on  erdear.      It   ia 
pointed  out    that   it  was  not  until  Jtay  *,  19  34,    t  at   the  *ppear*non 
rf  i-.aiaer    Of  n  Of    f»f    Jfte  O0«i    I  flu  ieki  was   substituted,    and 

it   is  feaid   that  Xante*!  bavin*,  J  o«u&;>ly  with  the  order  re- 

quiring hU    to  intervene  and  defend  ais  intereet*,    th*  court  proper! 
treated   the   failure  as   a  default   ami    WtdSNti  Ju-:J$»ent  in   favor  of 
Lillian  £renh*r.,. 

It   ia  urged   tlutt   the  service  Of  notice  on    H  of 

record,   Axel  rod,  was   sufficient  under  rule  2®9  of  the  Municipal 
e^art  (see  Civil  Practice  Bules  and   ^oreo  of  the  Municipal   Court, 
1933,   9,   196)   which  provides: 

•In   r««oect   to    the  service  Of  pep*!*,   m^SS&MtL.&M-.^li^M. 
excepted .  required   to  fee   served  u  on  parties   to   notions   the  fol- 
lowing r pulsations   shall   apply: 

first.      In    the    afe8«a;ce   of   0*1    OJ^efOM  J 

each   »»*e*  shall  be  served  wtg*   t  >***»  potfoentolly*    the  oas>«    shell 
be  served  upon  his  attorney  If  no  i  •<  W»   tn-«  action 

by  attorney.* 

Deforciants  say  that  M»Jj2»t_v^.^if fey.  0*4  ujroifc.  MSL 

Trust  In*.,    supra,    are  net  in  point  because,  undo?  tnie  rule,    .unick 

was  in  default  for  failure   to  file  his  intervening  petition,   They 
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eit*  rule  iia  ©f   the  Municipal  ^ourt   (Civil  Practice  «uies  and 

tforssa  of   tne  ftanicipal   Sfttrt  of  aiieago,  rule  113,  p.    a?)   which 

provides: 

"in  all   actions  other  than  tacts  i  g  Sal  pi 

109-114  aeetioi       ,  ■  -  3   dei'ta»lt  in   fiiing  »  **• 

fence  tu e  plaintiff  shall  OS   et.il  vied   to  .jjoc   the 

t*     leo    if      r  -justify  under  r  ef  tftt 

Jtunieipal   Court   (Civil  Fraetiee  hu! «*  and   ,'or  «  of   the  feunieipal 

Court,    rale   1  ■•'■-,   p.    Ift)   V&iO%      resides: 

in  ease  in  which  issues  arise  in  an  action  other  than 
between  plulnti.fr  &ud  d&fwnda&t,   If  any  piirty   to   any   auoh  i»au«t 
■utk<*s  Asfault   in   filing  any  Pleading  reoulred   to  be  filed  the  op- 
posite p-arty  uay  «#pij    to    uiv;   ctur;   fox  such  , 
upon    the-  pleadings  he  stay   appevsY   te  fc«  <n  titled   to*      And  the   court 
teoy  order  Jud^ssjifc  i©  tea   entered  s>e«©]  liny .1^   <--r  a  -    >■  «*«fr     ..ca   ■ 
order  ai    ■                                                         ilett  justice  sstwse*   the 
partita." 

$UHM  rule*  are  Wpai&sttM  where  parties  hove  appeared  by 
attorney.      A'hey  are  net  applicable  u<  re.      See  p?0ft*s4iltgs  necessary 
In  garnishment  eases  stMMri  it  aoeea***5   to    tiae   eour  jerty 

in  question  is  claimed  by  an   advsraa  party  through  assignment  ©r 
©tharwies  are   set    rorth  in   the  garnishment    r>t«ttute.      ~«e  Cabin's 
111.    ft«f.«    diets.,  19B,   ©nap.    68,   sec.   11,   p.   1?      »       t$  is   there 
presided   tnat  if   ntgfe  a  el&iaiafit  Ae<  a  not  voluntarily  appear,  notieo 
for  that  purpose  ah  all  be  issued   y^.^sjjr.ved  qnT  hi^  in   such  manner  as 
the  court  or   jueilos  shall   direct,      ihis  plainly  MMB*  personal 
aervice.      barren,  ,6,  "-UB&  *»    *HW  *.,.%*'<>.<.  ,*fta.   '  -  ■      48« 

Hers,    there  was  no  persoaai   service.     lnde<    ,  notice  to  ^xelrod 

was  not  even  addressed  to  ^unie^i*     Sis   rttghts   c  ul  ?  not  be  adjudi- 
cated in  «l  collateral  proceeding  without  no  .ice  -cording  to 
the  provisions  of    the   statute. 

J?lnsj.iy,  i«f«agaftts   s«sts»<  is  failu.  Lw#  notice 

was  Ltm <t trial  because  there  *as  a  hearing  en    t-  .its  at  the   time 

Kunicki  &«d«  nis  action    te   set   sttadM   tne  prior  order,     it   ie  said. 
tnat  at  that   ti»e  hanicx!   presented  fully  in  his  petition   sod 
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exhibits   the  sprits  ©f  his  eon  taut  Ion  to   the   trial   court,    mi  that 
It   is  net   even  auggeeted  that  the  overruling  of  the  emotion  was  an 
abuse  of   the   court**  discretion.      Defendants   cite  vepftis  v.   W»4s.. 
858  111.    Ar>«.   138;   Verat  y.   foreman ,  ^tate  +>*nJfct   Sli   HI.    «:,->«    484. 
An  examination  of  the  record  r.Ueeioeeie   Umfc    this  ..■■.-- n  ;.■■••  .   i  H   cannot 
be   sustained.     There  w»«  no  hearing  upon  the  facts.      Qm  the  contrary 
the  court  upon  the  filing  ol    the  petition   denied  its  prayer,   *ppar- 
ently  uuon   the  theory  that  it   stated  no   pause  _i<i',      ~'ne  eases 

eit#»d  ar*   therefore  not  applicable. 

Defendants  ale©   contend   that  a  garnishee  sue  has  paid  » 
t1u-*g»ent   in  ttfMW  eourt  in  accordance  *i*h   tiie  order  o*  irt 

will  be  protectee  againet  a  second   payment  jmi  flat  *orn,  ,vff  ,  ^taaapa.. 
24  111.   $10,   ana  Stelk  on  Illinois  haw  of  At%*afeHMBt  *r  <?nt, 

which  states,   in  substance,   that  a  bona  fide  sUtsign*©*!!  of  a  debt 
before  the  service  of  the  g  miahee  proctis  «*y  defeat  it,   but   it 
»uet  be  s.^own  to  he  a  b^na  a 'iojg   aa element  upon   ■  «K>nsi3  ©ration 
passed,   -snd   that    it  would  he  a  good   3<sfenee  by  the  garnishee   to   m 
action  to   ehow  a  Judgment  against   the  garnishee  in  attatfaaseat  pro- 
ceedings,   and   th*t   the  assigns*,   upon  reasonable  notice,  had  ne- 
glected  to  appear  and  vindicate  the  ya.  %t  his  aa-sigiiiaent. 
It  is  the  fundamental  rule,  that   service  oi   a  proper  notice   is  a  con- 
dition precedent   to  depriving  any  one  cf  a  property   right.      Che  rule 
announced  assm&«s  the  aerviee  oi"  notice  as  ptovid  d   b\    ■  '.,!.ute. 

©©fondant©  finally  contend   that  th<»   setting  aside  of  a  del      LI 
order  is  within   the  sound   discretion  of   th<*    trial   court    ji-J  not  re- 
viewable on   appeal,   except  for  abuee  of  discretion.      ^her«-   is  no 
d&ubt  about  that  rule,   but  in   this  case   there  «aa  neither  order  of 
default  ri©r   service  upon  vhieh  such  order  B4&   enter 

Upon  the  shewing  we  thins   it    ■  ■  a  *tsi  abuse  of  discretion  f<or   the 
eourt  t©   enter  an  order  which  precluded  KB  investigation  &a  If    the 
aetual  facta. 
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Hot  |*»  r««on«  in-Uo*t»di   me  J*«Mtt  1«   ***«*««#  «nd  th<s 
««u»«  rsmaaded  wii;i  directions   tH**  a  rala  be  «n«»A  oa  fe* 
garni  «h.«8»  to  answer  t««  p«titl»n« 

©•Connor,   P*    J..   Ml  purely,   J.,    concur. 
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Consolidated  with  ft,  R.  UI8W6, 
SOL  Bf.RfcA»  and  aUPRSB  PRCPFER, 
copartner* ,    d --.in*  bueinees  as 

.       .    DtSTZ   &   COk PA3HY #    as  Aoeiga*©* 
Of  WALTER  «I3BK0Vt 

feORKlS  WHITS   and  EnTI$«d&  KSSSVfB 
IK&imAKCX  COtfPaH?,   ft  Corporation. 


On   Appeal   ©f   ftATlOfiAl.   RSfflStf¥l& 

IfcaU&ASCl  COMPANY,   a  Corporation. 


A»-\FXAL  i"RC*.  MfLlx 
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*iR.    JU&TICJ6  fcASGKBTT  S&LXVSR3D  ¥338   QPIfclC*   ft*    TKS   COU.     , 

Bseesaber  7,  18 S»,   two  attachment  write  isaued  out  ©f  the 
Municipal  eourt  of  Chicago  against  iAprris  lhit«  as  defendant.    Ji» 
ttnrin©  woo  plaintiff   in   on*  of   thee©  suite,   waiou  »&ae  ©**«> 
464707.      In   the  other  ease,   «©.    m&4w*,   th©  plaintiffs  wore  8.  E. 
l>i*t»,   Sol  Soman  end  Alfred  Propp©*,   ©©partner©  doing  business  «e 
H.   ft,   Blots  &  Co.,   ae  aesign©e*  of  Salter  «iehn©w.      In  both  ease©  by 
diraetiea  the  National  Reserve  lneurens©  Uo, ,    o  corporation,  was 
served  so  garnishee.      In   ©ach  of   tue  original   ©aeae,   defendant 
aorrle  fhit©  wao  served  by  publication.      January   m,   1934,   judgment 
by  default  wao  entered  -  in  eaoo  *©•   464707  for  #700   t*ad   in   cue© 
U©.   S210493  for  $63S,07.     On   the   ««*•  day  the  ©aaea  wore  son soli* 
date'?   #o  far  Ml  the-  proeaedinge  againet   Hm  garnishee  wore   >;  on  earned. 

The  garnishee  answered   that   it  had   theretofore  i netted  its 
polley  &©.    631118  insuring  feorris  White  in  the  amount  of  $S86ft 
against  loos  or  dasu&g*  by   fire   to   the  consents  of  the  building 
le  sated  at  1133  Argyle  avenue,   Oil  ©ago  j    that  on  &ov  ember  S,  19  35, 
the  property  leoat*d  thar©  wag  damaged  by  fir©;    the  policy  provided 
"Thie  entire  policy,   unless  otherwise  provided  by  agreement   endorsed 
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hereon  or  added  hereto,  shall  be  v\  id  *•*  if  the  subject  of  insur- 
ance be  personal  property  and  be  or  become  encumbered  by  ft  chattel 
mortgage."  the  garnishee  further  said  that  the  subject  of  tteo  in- 
surance was  personal  property;  that  it  was  encumbered  by  a  c  %ttel 
mortgage  executed  by  morris  White,  the  insured,  on  April  18,  1933, 
conveying  the  insured  property  to  *>ax  levy;  that  the  policy  was  there- 
fore v©14  prior  to  the  time  ©1  the  fire;  that  the  policy  also  pro- 
vided: 

•This   entire  oelicy  shall  be  void  ii    the  insured  nas  con- 
cealed or  misrepresented,   in  writing  or  otherwise,   any  material 
faot  or  circumstance  concerning   fchie  insurance  ©r   the  subject 
thereof;   or  if  the  interest  ©1  the  injured  in  tne  property  be  not 
tMdj   stated   tnerein;   or  in  ease  of  any  fraud  ©r  false  swearing  by 
the   insured   touching  any  matter  relating  to   this  insurance  or   the 
subject   there*?,  whether  befor*  ©r     after  a  loss." 

She  garnishee  further  answered  that  White  witft  intent  to 
©heat  and  defraud  falsely  and  fraudulently   swore   in   a   statem-nt 
In  proof  of  lo»s  given  by  hisi  to   the  garnishee,  on  December  7, 
1935,   that   at   the  tisre  the  policy  ^as   i&sued   there  was  no  encum- 
brance upon  the  property  insured,   although  he  well  knew  that  there 
wee  an  fineuirtbrane©  upon  the  property  by  reason  §t   this   chattel 
mortgage,   and  that  by  reason  of  this  fraud,  and  false  swearing  the 
policy  was  void  and  of  no   effect, 

The  answer  further  said  that  the  policy  provided: 

•If  sax  fire  occurr  the  insured   shall  give  immediate  notice 
•f  any  loss   thereby  in  wri  ting   to   this   co&pany.   *   *  * 

&©  suit  or  action  on   this  policy,    *©r   the  re cover >   of  any 
clairc,   shall  be   sustainable  in  any   court  of  law  or  equity  until 
after   full  compliance  by  the  insured  with   all   the  foregoing  re- 
quirements. " 

It  was  averred   that   the  Insured    !id  not     ive  isaaedlate 

notice  of  loss  In  writing,   and   t ..at  his  failure  so   to  dc  was  a  bar 

to   the  Kainten  .uice  ©f  any  action;    that   through  its  adjuster  it  had 

entered  into  Hi   ^reement  with  ^hite  that   the  amount  of  loss  and 

damage  was  the  sum  of  $632,07;    that  this  agreement  was  expressly 

limited  to  the  determination  of  the  amount  of  loss  and  damage  sus- 

-  i.ts   rights,  under 
talned:    thut   ttne>  gawniefece  at  «ii  times   reserved  utrair^ 
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the  policy  of  inauranee  and    lid  not   agres  to   pay  the  sum  of 

§632,07;    that  "by  reason  of  the  breaches  set  forth  it  was  not  liable 
to  ^hite  in  that   sum,   or  any  sum.   nr4|  thai   th*  el  ate  of  White  was 
BOt   subject   to  garni  season t  "but  was  one  the  validity  of  which  could 
be  determined  only  in  a  liraet  motion  upon   the  policy,  wherein   the 
issues  might  b*  -.Jetermiaed  by   the  TtrJtst  of  a  fiMPy  as  guaranteed 
by  the  tfonctitatip©  of  the  State, 

Zhe  garnishee  further  answered   that  on  November  28,  1913, 
Whit«  had  assigned  hi*  interest   to  &  a than  %ira  and   prayed  that 
Spira  be  Impleaded  in   each  manner  a«  the  eourt  MigM   direct  and 
too  garnishee  bo  discharged.     The  answer  was  contested* 

tfoon   (fed  searing  plaintiff  sailed  fcax.  i-evy  as  a  witness. 
He  fefrgtlfied    th«it  he  lived  at  1656  St.  iouis  avenue  and  was  a 
brother-in-law  of  Morris  White;    that  tee  had  never  leaned  white  any 
money,  had   -  ever  seen  &  chattel  mortgage  from  White   to  him,   and 
that  he  merer  $§-*  any     etes  fro&  him. 

Plaintiff  also  called  31.   L,   Spira  (an   insurance  adjuster  for 
plaintiff)   ^h©  testified  in   ©uhBt  if;ce  that  he  »et  *r.   Salomon,   the 
adjuster  of  defendant  Insurance  company,  Soveiaber  99  1933;    that 
Salomon  told  hi*  that  the  Insurance  company  weald  pay  $632,0*  on 
account  of  the  lose,   and  that  he   told  Salomon  that  he  would,  aeeept 
that   amount  on  behalf  of  *hite.      On   cross  exam in &t lam  he  was  a  eked, 
•And   after  you  got  through,   the   suai  and  »ubstr,no«  was  that  yo«   ar- 
rived at  a  certain  figure,  which  the  two  of  you  agreed  was  the 
amount  of  loss  and  damage ,•     to  which  he  replied,    "That  is  rl^ht.* 

&v.   Salomon,   the  adjuster  for  defendant   company,   testified 
that  ha  had  talked  ^ith  Spirs  about   th«  loss  and  daoa&e,   ai,«d  that 
they  finally  agreed  it  amounted   to  $632. ©7*   teat   that  he  did  not 
say  that  the  Insurance  company  would-pay  that  amount;    that  he 
had  newer  told  Spira,   or   the  assured,  or  anyone,    that  iie  a  uld  pay 
the  lees  and  damm#*. 
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The  policy  was  reeeived  in  evidence.     ©«lendant   also  intro- 
duced  In    *rUenso  a  eartified   uopy  of  a  chattel  svort««u«  for  $800 
mot  in   the  Reoerdsr's  tfflti  of  **••*   county  oft  April    26,  193St 
and  recorded  as  B6»61lO,  by  *hien   it  appear®   that  Morris  White  en 
April   18,   !§•».   coKToyot  the  personal  proporty  therein  doser  ibe4 
and   stated   to  bo  situated  at  1133  srgyl*  CTenu",  Chicago,  Illinois, 
to  Umx  Lory.     Ih#  chattel  mortgage  notes  hes.  1  to  12  signed  by 
Morris  Whit*,    m4  apparently  representing  the   indebtedness  deaaribed 
|»  the  mortgage,  were  also  Intro  duos*  in  evident*. 

'Shit  answer  of  a  gjOKgriMM  is  te  be  taken  as   true  until  dis- 
proved,  and  the  burden   to  disprove   the  truth  of   such  ansner  io  apsn 
the  plaintiff  in   c**se*  of   this   sort,     jjjaaUaJLsJfoiy »tft .   I  Gil»»    •*: 
jggdjaJLgla -.4"   *--&*    ^   T*  Alllenberg.   32  111.    2«5;  ftaBJffifJSi^Xi. 
r,   S3  Hi.   Apr,.   141;  MoJs4JM8f^«*ULJft»-lj^Jli^^ 


138  111.   App.    49.      If  tho  avsxs&ents   S«t   09   ir'  tii@   answer  were   true, 
defendant  garnishee  was  net   liable  to  Wilts  upon   the  policy  because 
ef  th*  encumbrance  u- on   tho  property  by  «ay  of  chattel  anrtgeg* 
(Crjkelair  vft    Cltigens'   Ihq,    wo..   i*&  toX*    S©w)    as  W*U  as  for    tiis 
other  reasons  Bentlsast*    and    the  action  of  m  adjuster  in  agreeing 
upon   the  aasount  of  loss  and   Aw&age  »ould  not  bar   the   bMMt*  from 
assorting  tho  broacn  of  any  of  tho  conditions  of  the  policy. 
Obaraan  ▼.  ot   3f   Firs  Ins.   Co..   SI*  111.   I?   . 

mis  court   field   in  ^£ajbem  BBfa  ,^0....X»~i^^^£*.-^^» 
946   111.    A?>p.    196,   that  garni ehaaent  proceeding©  would  not  lie   to 
oof ores  a  slain  made  wn**r  a  policy  ef  insurance  whsrs  ihe  olaia 
itself  was  contingent  or  unliquidated.      That   case  «ao  followed  in 
the  lSl«f  caos  of  WilS,qn.    ATa,_-Bftt.:«my,  hea^h,  ^-    ^t   A.qr.^.ASalJJiL^ 
Mercantile   ins.   Cc..    »47   HI.   App.    627,    and  by   this  division   sf  the 
oourt  in  a«r.?iid  tt   Gir%rd   Fire  &  nagigf  inc., ,  go.. ,   24»  Ul.App.64*, 
Plaintiff  relies  on  har.ovsr  ^ire  Ins.    .go.    v.   Isnnftr.,   90  Ill.App. 
297,   anion  was  distinguished  U   the  Shxylborg  hitfa ..fig,    esse,    and 


■    ■ 
- 


■ 


i 


• 


< 


t  t     m*.*. 


\.IXX  OR    , 


■ 

■ 

WW    *t*9$t 

i 


aloe   r«li»»s  on  Ackqratm  v.   Top  in.    2?  Wot*    {2nd)    541,      This  la«t  cn«« 
i«,  howorer,   eloarly  'iiotinguishrtbls,  tey  tta«  fact   that   there  the 
insurance  companies  who  wers  garni  shs*  rnoy  into   co&rt 

iinittifig    it   to  fee  due,    ,-,»•!    Twicer!   the   court    tc   ietittaiae'   to  '"hi  eh 
olai!»«r<t»   the  Reney  enoul  3  t  Leg,     Jt  woul<*l   eerre  no  useful 

purpose   t©   dlscuee  thoise  tl  !  J.  ee.      Thi*   court   is   ooiumittea   to 

the  r*ls  %a&4  ti««  in  the  Sforaiberc  i:-f*z»   Co.    eaee,   that  a  el»i» 
contingent   in  it«  Bs.turt  1#  not    aukjeet   to   g&r«iehisi0«i.      Slant,    the 
elftla  of  the  ineure*  un.^«r  this  poliey  is  uncertain  and  ttnlioui.3&t*eU 
Tht  garni en ee  i»  not  liahle, 

*h«    <ud»ra«nt   is  reversed. 

O'Connor,   j'.    J.,    m4      e -uroly,    J.,    concur. 
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KR.    JIT3TIC*  1UTCHBTT  ;mi,IV^Ki?3D  TUB   OPIKICS  0/   THB   CC«'-     . 


Defendant   aued  out   mi*  writ  ol'   error  to   r*>v  ree  a  JwtgWIHli 
its   the   trial   court  entered  upon  a  finding    that  he  wag  guilty  ©f 
violation  of  section  3  of  in*  Narcotic  Drug  control  .Law,    approved 
July  3,   19*1,   (sea   oatith-hurd's  IXX,   rtev.    Stat*.    19  33,    chap.    38, 
jar  192e,    see.   3>.   ike  inforuiation   filed  *pril  18,   1934,   charged 
that  defendant,    "to-wit,   o*>   the  16tr,  day  of  April,   *..   9.    1934,    at 
the  City  of  Chicago,    bounty  of  Cook   aforesaid,      id  fchttt    EBftd    trier* 
unlawfully  possess  and  have  under  his  control   a  certain  teafcit  forming 
drug,    to-wit,  marihuana,"  in  Tiolatlon  of   the  statute.      Viae  record 
•haws  a  plea  of  not  guilty,   a  waiver  by  defendant  of  trial  by  ,1ury, 
the  finding  ftf  the  court   that  def«ndant  was  guilty  in  manner  and 
form  as  oharged  in  the  information,    the  overruling  of  MtiaWtf  for 
a  new  trial   and  in  arrest  of  J«4gMHrt   and  the   sentence  tnat  defend- 
ant  oe  committed    to  the  lions*  ©f  Correction  for  a  year  axid  to  pay 
a  fine  ©f  15-t  and  costs. 

'i'here   Is  no  bill  ©f  exceptions,    «M   WW    -r\ncipal  *ittot 
argued  is  that   the  information  does  not   eet  ur>  a  cau8<a  of  action. 

fhe  Narcotic  Drug  Control  JLaw  consists  of  38  sections. 
Section  2  of   the  act  ( &&i th-hurd ' s  111.   &«*.    ctats. ,   1933,    chap. 
58,  par.   192b,    sec.    8)    defines  the  terus  used  in  it.      .^uh-eection 
12  ©f  section  2  provides   that   "' Cannabis  iadica'      'aarijuana', 
'loco  weed'  or    'cannabis   satiTa,'   includes  any  compound,  manufac- 
ture,  ©alt,    derivative  or  preparation  thereof  and  any  synthetic 
substitute  of  any  ©f  them  identical   in  chemical   eofiipoeitionv* 
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Sub-section  U  orovidee,    * 'Habit  forcing  drugs'  Ki«an»  coon     leaves, 
oniuis,   cannabis  indies,    cannabis   eativa,  marijuana,   or  loco  weed." 
(Section   |  orovidee:      "It  is  unlawful   for  siiiy  person  to  possess, 
have  tinker  his  control,    sell,   distribute,    administer,    dispense,   or 
prescribe  any  ttabit  forming  drug  except  as  provided  in   t   1c    -ot.  * 
Sub-section  1  of  section  4  provide©  that  a  manufacturer,  whole- 
saler or  aoothecwry  may  sell  ar   distribute  habit  forcing  drugs 
u->or   written  order  to  parties  named,    auen  as  sjanufiieturers, 
apothecaries,  physicians,   dentists  or  veterinarians,   public  or 
private  hospital,    etc.,   under  restrictions  therein  naaaed.     Section 
5  of  the  act  provides  that   its  provisions  shall  not  apply  to  certain 
isedical  preparations,   prescriptions  and   readies  -which  do  not  con- 
tain more  tnan  the   aescunts  nested,    to  lini&ents,   ointments  and  other 
preparations,  watch  are  prepared  for  external  use,  with  certain  ex- 
ceptions and   provided   such  rei&ediee  and  preparations   are  not 
possessed   for   the  purpose  of  itaAlag  the  intentions  and  provisions 
of  the   act.      3ectioo  6  provide*   that  under   conditions  named  a 
veterinarian,   dentist,   physician  or  nurse  «aay  in  good  faith  and 
under  circumstances  named   therein  prsscriee,   administer  or  dispense 
these  drugs.      Section   7   states   that   an  apothecary  uu»j.<   sell  or  dis- 
pense |«  any  individual  upon  a  written    inscription  of  a  physician, 
dentist  or  veterinarian  under  restrictions  described  in   detail   in 
the    act. 

It  is  the  contention  of  defendant   that   the  information  in 
this  ease  is  insufficient,  because  it  §»*■  not  negative   tuese  dif- 
ferent exceptions,      ihe  law  applicable  in   such   oases  has  been  often 
stated  by  tae   courts  of   the   state.      Xhe  general  rule  is   tnat  such 
exceptions  should  be   set   forth  In   an   lud&etoMMt  or  information  wttfSN 
these  sxeep Lions  <\re  eiab  raced  in   the   mm*  clause  of  the   statute 
which  creates   the  offense,     in   suea  case  it  is  nntld   that   the  euieep- 
tions  are  descriptive  oi    the  offense  for  whicjj  it  is  intended  to 
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provide  punlshr^rt   and  therefore  r.eeeesary  that   the  fcftdltfttftftt  whieh 
charg*«   «ft*  g»iHf  of   the  patftieular  act   ehoul  op- 

tions  in    eucft   ■  way   as    to    !»**   ■mvMKftt**!}'   ««l    *&«    9*M*M   crime 
4tf.;  netfl^l  .  ,*.ute  feft*  tMMB  itte,J!'      7hwe»   aB 

her?,    tfcf  OttfVtlfM   BUM  8*1    •*WM»I   ^   *&«    *«**   claue*.    the  geniSft* 
rule   la   that    it   In  *B*««M»Mf?  foT    ^*  pleader   U   r.,  ;  ,tiv®   the   ex- 
eeptione.       iowrver,   tH**<    is   afi  *x»«p««a   to   this  fulfil   rule   to 
the   effect   »   *ta*«d  ir  ]£jmJUl*JZMi2U>  &«•  Iu-    *&<    clt*d  ** 

de-f-  •  ,    •Where  the  exception  or  provide  he  in  a  mt    &m*f 

in  , 

of    fee    rtatuto.    or   if/the   sauo    section    tftd   **t    l»«Of*#**i««  «« 

tfet   electing   cl-rase  by  any  apt  *ord«  of  *«f*V«B«t,    It    is,    la   that 
case,   a  matter  of  defers*  and  &«*#  noc  be  negatirod   in   tfc  .e.g.* 

Under   the  rule  etated  it  i«  a?P*reat  that   the  conte*tioa     f 
defendant   in  without  »arlt.     &**  the   construction  for  »hleh  defend- 
ant  «*ft*«»«l    is   contrary  to   the   iutei.rion  of  the  Iftfittftttt*  i»  ap- 
parent  frc*  •  consideration  of  the  whole   act.   which  «***>   *****    ouoh 
a  construction  trould  result  in  »a*ln&  WW   m********  of  the   act 
praetie&lly  i».poseH>le.     XLrjS£S£jU-I^L2lJ*  188  lu*   40*«  %*&&  ** 
I,  212  HI.   9m   **™1«  »e  IttMfci   ^';  lu*   ft3S*1    ^^P..^ 


CallUotl.   522  *U.    590;  F*,o^e  >.    SiAlU.    »•  *»*    - 

Defendant  also   contexts  *****   the  indlet*«nt   is  insufficient 

at  Mt  tolng  In  the  £a£li*h  language  **«   eiteB  l&i£«LJUJUJ^^i. 

S6  Ko.   420.     i>e   says   that  the  word  Marijuana"   1b  not  f -una  ta   my 

standard  *i*U«*Wi    that   it    ||   a  M*te«l  «ord  cf  i>panish  origin; 

hence   the  Indictment   <?oe*  not   charge  M  of fern*  cognisable  under  the 

laws  of  the  atate  of  Illinois.      It  was  unnecessary  In   referring  to 

this  drug  in   tue  indictment  to   *iv*  Its  ********  »ci^Jif ^LJSS** 
a  "ferenee  to   the  drug  In  gftWftl   **™«  **•■""  *£ «*;  ^f^iT* 

sc^tt  «»*,*•  ink     ?>63   III.   244.     ^c  MPf  not  sisturoed  fcjr    tne  utv,   xi 
^IrTSffrl:  defeat  aays.   t.at   the  *ord  -Marijuana"   i«  not  found 
in  any  or   fet   dictionary*.    U   ll   in   the   otatute;    t*»t   lo  «*«  xcient. 
The  judgment   ie  affirmed.  AFFIRMED. 

O'Connor,   P.    J.»   and  i-nSJurcly,   ?*«   concur. 
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j.  a.  k,vsaaiAiiii,  Jacob  w,  hak^bi.   ) 

and   Jt>iifc   .*,.   iifesiiiiS, 

Appellants.  ) 


tjjf  ! 


I.A.  6251- 


Mfl.    J  I    KAMUn  D&LlVmJt9  TUB  QFXMCS  OF  Tit 


In  an  station  brought  under  seetlon  37  of  the  £-lue  $ky  Secu- 
rities i>«w  ( Cablll* •  111.   &ev.    Stats.,   1?  „  3*0.    37, 
par.    290,  p,    711)   a   on   tri  ■'    by  Jury,    there  was  a  verdict  for   tjIsJjb- 
tilT  for  1583.7?,    sa  w^ioh  the  court,   entered  judgment. 

Defendants  are  directors  of   the  Ph;>  ■  -no 

Institution  of  Chie%go»   an  Illinois   corporation,    m4   tueir  alleged 
liability  is  bmaed  upon   that   f-^ct,   together     It!.    tifeeif  connection 
as   sueh  directors  with   the    sale  to  plaintiff  by  the  Utility  under- 
writers,  Inc.    (a  Delaware  corporation)    on  April   7,   r    ■>  ,  o 
par  value  of   certain  6$   per  cent  gold  notes  of  the  Physicians    md 
Surgeon*  Inatitution,   for  which  »i  kin  tiff  paid   In 

cash  $f     . 

The  evidence  fc«»£«   to   «ho*    Kb  lit  M,  1930,   a  meeting 

of  the  beard  of  directoi1®  of  the  i'-ivyelciaa*  and  Surgeons  iRstlttt* 
tion  was  held  at   the  office  of  a      t*    SsaiiJ    that  therft  were  present 
at  thie  meeting  Mr,   Snnis,   John   JT,    Sweeney,   JPred  K.  Kttfimaw,   Louis 
3uensel   and  S*orge     Oannan;    that   ft*   central  ,    r,  iters, 

wae  also   present;    tfttt   the  president    reported   ffcftt  IM  had   been   in- 
formed by  J.  ••  Hansen  and   John   1,   :(ease  r*3M   tutc-blti    to 
attend  the  meeting  but   that   they  were  in  accord  with   the  purpose 
of  it  and  would   go  on  ^<ith  the  other   direotors  in    any   action 
that  would  be   ta< en.     The  minutes   state: 
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*Th«  cnlef   iteas  of  bnc£a«*t   ***   the   consideration  of  giving 
to  the  Utility  Underwriter*,    inc. ,    a  contract  for    fck*  ffctttfUes  of 

,        .         Hold  wot"  •,    to  B&tar*    i:     -         *&Fy*   1932,,   ,,nd 

t«  bear  6*"'  tnt*r«?»t.     A   tftfy  of  the  eoneeli4*t*d  HaIkrum  ehcet 
•  ft'--  'tnar  wi  ■  •  i*r 

to  be  used   in   connection  *4ta   (§&•   sal*,   both  ©f  which  were  approved. * 

The  minute*  further  *ho*  that   th*  rate  of  oo*#iLssion   to   the  Utility 
Underwriters,    Inc.,   far  the   p.^le  of  the  issue  *■»•  fixed   at  86  j>er 
cent,   with   st   bonne  of  #S,00£>   »toe&   when,    ««   *»#    U    the   whole   ieeuo 
was  sold.     Mr.   0*imon  **i  instructed   to  draw  up   the  n*«**»*ry   con- 
trset  with  tho  Utility  Underwriter*  *nd   submit  it   to  iinni*,   eh«ir- 
Rfeh  of  the  finance   coi;f  tttet,   for  approval,     itr,  U&neen  eacplained 
to  the   director*  that  he  wae  president  of   the  Utility   9*4 «rwrit*r« 
ond  int*r  -stc-d   in    that  eesipfcny;    that  he  felt   that  before   entering 
iato   any  contract  with   thea    the    iirectors   ahould.  be   so   informed. 
Aft*r  a  thoroufsh  consideration   of  the  whole  question,    ths  proposi- 
tion oi    the  utility  Underwriters  was  »#yr©w*d.     before  an o rowing  it, 
however,    UMP    lireetor*  called  John  L.  hex,  wi«c~pre«idant   and 
treasurer  ©f  the  Utility  Underwriter*  late   £&«  conference,   Mid   they 
went  T»ry  Mrttfally  into   the  proposition  atld   the  »ath*d»  which  I  r. 
Bex  orotsosed  to  follow  in  floating  the  issue,      lh*  station  wan  then 
made  and   carried  to  the  effeet  that   the  finance  eoimittee  wan  au- 
thor lead  to  work  out  any  detail*  of  the  aronooitloj*  that  aight  coat* 
ap  in  connection  with   the  isssu*. 

April   2S,  193c; ,  a  meeting  of  tho   corporation  wa»  held  at  tho 
Midi  an-4,   club,      §9$9§$  JOJIBWIj   §*mfl    U   i-asa^ann,   Sailistu*  ft,  Snni*, 
i-ouis  (iuensel,   John  J.   swecnoy,    Jacob  W.  ii-*ns«n,   J  (w.   B4   .i*c«*, 
director*,    Nttl  Seor^e  ^alters,   general  tt&nager,  wore  .present.     On 
motion  of  iis&nseB,  seconded  ty  tttifti,   it  was  an*Jit»»n*ly  resolved 
to  approve  the  contract  with   the  Utility  Underwriter*  aad*  by  the 
f  inane*  eeeusittee.     At  the  bsj&c   tine  on  sot  ion  of  ^aas&ann,   seconded 
by  iiesse,    it  w&«  unanimously  reeolwed  to  ::;ait*  a  pays  en  t  of 
and  notes  for   th*  internet  dm*  on  the  JSorth  Chicago  &c*?itsl,  •>- 
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pending  en  the  results  ef  the  meeting  ts  fee  held  the  next  Menlej, 

At  th*   same  jaeetlng.th*   treasurer  having  resided,   John   J.    .Sweeney 

was    electa   tr#>*!S>jr»r. 

'tlie  utility  lu>i<?r*rHerB  was  *  I*  el  **,-•.  re  corporation,  with 

effiee    puaoo>*9d    to   be   at   176  Weat    adTjjt.a    otreet(Ch 10*^0.      ter.    u  '„nnon 

had  a  d*sk   In   that   office.      9b    the    evening   yf  April    6,    1930,   pl^ir;- 

tiff  Oolbrir«  was  a  nil  .©  Aphon©  fey  \Mm&&mm  who  said  he  was 

from  the  Physician*    cnr!   surgeons  Institution.      %e   following  day 

plaintiff  want  to  the  office  of     h©  fftilitj   Undarer.it era,   which  waa 

th*  ©I'll  ea  he  eaye  the  nan  on  th*    'phone  ,  ..  ,     h«r«  tM   *as  pet 

at  the  door  'by  a  &»•->/.  ruo   Uek  his  faxfthex  luck  i»te    the  t;   fioe  ;md 

introduced  hia  to  >^r,  tfaneen  *he  *aa   sitting;  at  a  fiat   ton  deek  or 

table.     Plaintiff  handed  to   .  * .   (  urnon  a   check  f<;>  dated  April 

7,   19X)#   signed  fey  himself  and  payab&e   to   the  order  of   the  ihysi- 

elans   m4   burgeons  institution.      Shi    cheek  was  cashed  fey  the  gayet 

and   is   in   evidence.     i'lalntiff   say*  thai  he    «olt:.      i»    etaRfetM  that  he 

would   take  the  bonds  and  certificate*,   if  a  stock   subscription   eon- 

a  balance 
traet  held  by  that  c  rj>o  rati  on ,   an     .  Lefe/wma  due  fren  olaistiff  to 

the  1'hysiaians  and  Surgeons  Institution  eeh*4     b*   cancelled,   i  ladn- 

tiff  Had   already  paid  $500  for  five  satire*  of  Ihe   stock.      The   a 

ance  *ue  waa  SlOuQ.     Flaihtiff   **>>■  that  *i',    Baaoaa  afesolate&y 

promised  to   cancel    the  aufesoripiian  if  plaintiff  wouia    tafce  #50Q  i» 

notes,      flsintiff   delivered  the  ehaafe  and  reoelved  the  »>aper  in   ewi* 

dence  designated  aa  un   inter  is*,  certificate,      it  j  I  oiiowe: 

"InttriB  Certificate 
laeued  fey 
tfuo.00  £».    &v« 

xLITJf   tf»  -...,    UtG,  , 

176  'S'eat    adaree   9V,    Chicago,    111, 

This   is  to   cert   fy    that   -■>•   $*    Delbare  is  entitled   to  receive 
Five  Hundred  Hollars   (  .■'■'■■     .      )    »«3T  Value}  of   six  Bad    3»«   .ialf  per  oerfc 
Gold  aotee  of   tne  irhysiciane   and   surgeons    institute   oi    ^hiea  o-- 
feearing  4ate  of  -  arch   SB,   1990  --  featuring  lehJhian  Bft,   199   ,   ahem, 
aa   arid  if   the   saad   eeeuritlee  are   received  by  the  undersigned,   ueon 
the  surr«?nder  of  thi«   certificate  yroparl      «iic.r»ed, 

*hen  aaid  eacurxtlee  have  been  received  fey  the  undersigned 
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and  are  ready  for  delivery,   notice   lo    that   effect  will  toe  trace- 
titit--i    le    lu*    **#Vt  n  ^«ed  head**   at  his   registered   al/'rrse. 

certiiieate  aay  fee   transferred  by   the  delivery  hereof 
duly   eii.ioi*fei.    * 

Ihie  deeusient  is  signed  "uuiity  underwriter:-?,    tea*,   by  J«Sm  1. 

iiex.   Vice  1  resident, "    sad  I   to   It  It  tie   seal. 

Jr'l.A.lx;tiiT   u&s  never   received    fch*  gelt  notes  mentioned   in 
this  certificate,  nor  notice  fre»   the  utility  Underwriter*   that  the 
e«»e  are  ready   lor  dei.iwery.     .tie  Aea&ej  return   of  hit  money  on 

several   occasion*,    wJtlftto   *aa   refused*     a*  nud  not  before    the  trans- 
action fen  era  fer.  &ex,  who   signed  tne  certificate,    md  net  in- 
troduced  te  him. 

Defendant  Gannon  testified   tnat  lie   die1   Opt   recall  meeting 
plaintiff  April   ?,  1936,   and  Aid   not  rejoattbe*   t.. .  ?ed 

him  a  cheek;    that  Le  never  nad  a  conversation   with  piuintiff  rhen 
anything  was   said   ubput   canceliin,.  -i&   ^ufceerip- 

tion  for   stent  to  the  Ifegrpieip&a     i  I     uifeecua  Institution.     Be  tes- 
tified,  hoe  ever,    no  a  conversation  *ith   plaintiff  in   the   siar^r  ef 
1V30,  when  he    uold  plaintiff   that   $&«  apte   te«ue 
success;    that  it  would  be  additional   t^ense  to  h.-»v.-    &he  tt»4 
printed,    and  thttt   the   eempeny  was  to  recognize   the   certi  fi- 

eate  as  an  obligation   and  pay   the.   interest   a«  lurity  pa/   the 

principal;    that   thereafter   the  ;?hyai  clans   and  burgeons   iosUtutiaa 
did  stake  one  payout  of  interest   *hion  was  deducted  court 

fro»  the  amount   for    hieh  judgnent  was   rendered. 

these  are  prae  tie  ally   the  uncontradicted   ff   cts. 

-  1 iintiff   contends  that   these  defendant*  as   directors  of 

the   seller  are  liable  under  section  57  of   the  ^lue  iky   act.      The 
ease  aust  be  decided  MleVw    kfcftt  law  as  it  exist*  '  rli   7t   1030, 

*rhen  th*9  taHMftM pti—i  of   *hiah      .  at  is  sssste   took  pi  sin*.      It  was 

proved   t  ;at    the  securitiee  -re  re  not    nialified  by  filing  a  statu  oat 
with  the   I— gpjtaify  of  State  in  conformity  with  tne  statute.     How- 
ever,  defendants   contend   that   the  corporation  of  which  they  were 
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directors  614  not   sell   to  plaintiff,   and.   that   they  therefor*  eonnot 

be  held  liable  ae  directors  oi    the  "fi^il^r"1  under  the  previsions  of 

the  Securities  act.      ihey  say  that   as  a  matter  ©f  law  this  contract 

is 
©f  the  Utility  i>r.t>#an»riterft,    ine. ,    irith  p&«4Atl££/lii  its  ©wmq  nan* 

and  under   ite  ©wn  seal,   SA4  that  parol  widens*  was   therefore   in- 

adalasHble   to    show   that   the   contract  wai  made  by   wd  on  behalf   ©f 

an  undisclosed  principal. 

^*  .-Jo  not   fin-.-?   this  contention  meritorious.      Ih«  ssinutes  of 
the  seating  ahnw  that   th*  Utility  and *wr iters  wa»  to  act  in  behalf 
©f  th*  o^ner  corporation  of  which  defendants  were  directors.      It 
also  appear*  that  Its  aUomey  (who  was  one  ©I'   tho  directors)    eon* 
ducted   the  negotiations,    Mid    that  plaintiff '»  chock,  was  nad*  to   th* 
order  of  Physicians  Kind  Surgeons  Institution,   and   that  it  ©ashed 
the   cheek.      She  cases   cltsd  Mi  to    the  inadmissibility  of  parol   evi- 
denoe  to  vary  th*  tern/*  of  a  written  contract  under  seal  slate   the 
general    rule  where  a  suit  is  brought  upon   a  contract  but  are  not 
applicable   in   a  oa*e  like  t;sie,   where  plaintiff  bases  ills  right  to 
recover-  upon  a  provision  of  the  statute  ^nidi  gives  hln  the  right  to 
rescind  the  contract  as  nad*.      Yhe  »r«  cent  radiated  ©vi-Jene*  is   to    th* 
•ffect   that    th*   contract  was  »its4e  for    the  benefit  of  the  owner  cor- 
poration and    that  It  received  the  consideration*      Under  these   cir- 
cui»st**ace*,   defendants  cannot  deny  tnat  the  contract  wae  saade  in 
behalf  of  th*  corporation  of  which  they  are  directors  and.  that  the 
corporation  is  th*  seller  within   the  tacaning  of  the   statute. 

Befendants  contend  in   the  next  place  that  the  notes  re- 
ferred to  Ir,   th*  interim  certificate  must  be  construed  to  be  securi- 
ties in  ©lass  "A*  and   that   th?   seller  was  therefore  not  obligated 
under  the  law  to  file  a  statement  with  the  Snore tary  of  State,     as 
the  law  existed  at   the   time  of   this  transact  ten,    the  das*  if  1  cation 
of  securities  appears  in  section  3  of  the  Securities  act   (Cabill*s 
111.   Rev.    Stats.   1925,    sec.    3,  par.    #56)   vhlch  provides   that   class 
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•©.•  securities  *re  securities  *the  inherent  ouialitiee  of  which  &*~ 
ear*    their  ,        .     t*ttt   the   oerpet,  if  i'r&ud." 

fcectien  4  of  the  sot  sets  forth   tfce  different   seeurities  Co^rieed 
in  clasp   "A*.      3ub- section  lc   provides;      "Being  negotiable  promis- 
sory notes  given  f#*  full  value  and  for   •  if   purees*  of  evi- 
dencing or  sxtsndittg   the   time  of  payment  of  tin?  price  of  goods, 
wares,   or  &>*rchandis*  purchased  by  the  issuer  of  such  notes  in  the 
ordinary  course  of  business,    and  pi               ry  notes  or  sofeftercial 
paper  running  net  ssor*  than  twelv  ©f  issue, 
and  shall  be  issued  within  three  Ronthi  after   >  t*#«* 

t>*f*n-!ants   say  that   the  not®«  referred,  te   in   tne  interim 
certificate  isust  be  regarded  as  valid  {  even  tho'-  sai&e  were 

net   at   the   ths»  of  the  sale  actually  in   exi»t«*iee}   unless   it  were 
proved    tnat  there  was  a  fraudulent  intent   ©n  the  nart  of  the  nailer 
set   to  issue  the  netes  within   three  s*o«ths   thereafter,      they  say- 
that  in  the  &bs«ns*  of  any  proof  of  euah  fraudulent    intent   (of  which 
it   is  clataed  there  is  none  h<are)    a  sale  authorised  to  be  made  under 
class   "A*  could   net   retroaotively  be  «ade   l&vsliig  by   eons  traction 
so  as  to   convert   the  ©eeurity  froa  ol%ss   "A"   to  ***>•*   * B " ,  re- 

fore,  they  say,   the   sale  anuat  be  r  I   a®  a  class  *A*   sal*. 

'#•  do  not  aeeept  this   construction  of   the  statute. 
th«   statute  describee  ae   class  *s%*   securities  pr.:>  ty  notes 

whie;>  "shall  be  issued  within  three  atsmtlHi  afi«r  the  date  of  the 
sale*  and   "running  not  laore  than  twelve  months  jfrsa   the  date  of 
issue.**     The  actual    l;  sue     ef  the  notes  eithiu   three  months  Is  a 
condition  precedent  to   the  classification  in   elaes  "a*.  If  the 

notes  are  not  issued  "within  three  months  after  the  sate  of  the 
sale,*  then   the  sans  are  not   class   "A*  securities.     This  *****  not 
»***■»,  as  defendant*,    contend,    t&&t   'the  notes  are  held  "retroactively" 
invalid.     The  validity  ©f  the  note©  is     not  affected  in  the  least, 
and  the  eaestion  ©f  ttte  validity  does  not  arise.      Ihs  notes  described! 
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icuet  be  issued  within    three  isanths  after   tfte    lets  of   sale.      If  t'ney 
are  not    iBRied    *    tiiifi    that    *-iae    (  »ith  rails1)    they 

would  net  aeet  the  requirements  ef  the   statute  necessary   to  be 
planed    ir,      lees   "a*.      Any  other   construction   would  open    the  door 
for  fraud  of  the  very  kind  K&ieh   tne  statute   is  designed   to  prevent. 
Such  construction  would   also   be   entirely  inconsistent  *ita  the  defA- 
nitioa  of  class   *A*    securities  ^iven  in   section   ,3  of    ,he   act. 

Sef  en  louts   further  eaatc&d   that,   feaa  n«tee  Is   $acdrtlMl  were 
cxcatoted  fr>m  the   orcvtsione  of   the  uaeurltlae  law  and  were  class 
"B*   securities,      fhey  invoke  la   this  respect   the  provisions  of 
sub-section  1  of  section    5  {Caalll»«  111.   uev.    vit;Us. ,   1S29,    ehap. 
32,    par,    853,   sec.    5,    sub-section   1}   wnieh   arovldes,    in   ??ubatas-eet 
that   en  isolated   sale  of  any   security  by  a  bona  fide  owner  thereof, 
or  his  representative,    for    the  owner's  account,    Mffe    sale  not   being 
made   in   the    source  of   repeated   and   successive  transactions  of  a 
like   character  and   such  owner  not  being  a  broker  or   iealer  in   secu- 
rities or  an  underwriter  of   such  securities,    shall  not  be  subject 
t©    th<?  provisions  of   the  act,      fhis  prevision  is  «&«   fa*   the  exemp- 
tion ei'  a  particular  kind  of  a  certain   class  of  securities,    an 3 
assuming  that   the  notes   in   question  were   .-lass  *JS#   securities,   the 
burden  of  proof  was  upon  defendants   to   shew   that   this  transaction 
for   the  sale  of   the  cose  was  an   isolated  one  within   the  neaniaf  of 
the  exception.      If  it  was  an  isolated   sale,    that  evidence  was  in 
the  possession  of  defendants   i*nd  sr.ight  aaaa  been  easily  produced. 
It  was  not   ->ro1uced,  but,    on   the   contrary,   the  evidence  in   the 
record  indicates  that   this  was  net  intended   to  be  an  isolated   sale 
but  rather   one  of  ».any    rucu    sales.      We   are  net  unaware  of  the 
decisions  which  held   (especially  in  criminal   cases  brought  under 
this  statute}    that  the  burden  is  not  upon  the  defendant  in   Um   firat 
instance  to   ehow  the   claes   to   which  the  particular  security  belongs. 
It  wae  so  held   in   t>  eopl  e ,  v .    John  son .    $98   111.    380,    la   «  criminal 
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ease  and   in   a  civil   ease  by   this   8fl»rt   in  2E2Milk^-Jf^.~;lSakSiZ. 
iiyntfhf  lla^  .  :•  xo.  .   m   111.    ***«    M    •         ***    **■*  caa*»   *«»•*•*• 

pointed  out   clearly  the  distinction  t»*tw«en   the  necessity  of  ?roof 
*•   to  the  particular   class   La  •»£«&  a  security  shoal 3   o*  designate* 
said  an  exemption   claused  in   connection  with  a  fteWttrity  beiengiaa   to 
a  particular    class  under  &eetion   5. 

#•  hole  the  flnrUUBUM  ta   tni*  case  a*   to  the   security     sold 
requires  it    to   te    tfoeignatad   as   class    *£'". 

Pefe^eants  contend    t&*s  plaint  i J  i    failed    to  ttftke  a  &••«   *»d 
e«f J  latent   tender,    because   inoy   say   that   prior  te  *aa  beginning  nil 
action  he  ilia  not  offer  te  pay  »*«*   the   enoiint  ©f  interest  which  haa 
been   paid   t«  hi*  on    the  heeds  pWMhaMdU      .-iowever,  he  voluntarily 
remitted  that   amount  froa*  the  verdict  alia   the  approval  of  the   court, 
and   thi«  was  we   t^ink    sufficient  under   the    statute.      '^oriXMMJL* 
Earners  Slev^tor  wo..    -',1V   lit.    372;    Stewart   v.  Brudy.    B©«   »1.    48S. 
Defendants  also   contend   that   the  retention  of   this  interest   consti- 
tuted a  waiver  precluding  plaintiff  frea  recovering  under  the  pro- 
visions if   the   statute.      he   ceul  I   a«t    Uus  waiV*   the   ri.hto  *  Iven 
hi*  by  the  ©revisions  of  the  statute,     Laursen  v1  Werner  iftfc  £  Co.... 

360   ill.    nnp.    &1-. 

It  is  also  contended  that  plaintiff  eaSSt*!  recover  because 
of  the  f-*ct,  ^6  ur*ed,  that  he  ie  etill  Indebted  to  the  Physicians 
and  surgeons  Institution  upon  hie  subscri -.it ten  to  its  eaaita*  stock. 
tficat  corporation  is  not  a  party  to  this  proceeding,  and  #«***»**»*• 
cannot  interpose  as  a  defense  to  this  statutory  action  Plaintiff 'e 
contractual  obligations  in  fcaat   reject.      Inde--  lain.*,  oaaU 

the  whole/record  discloses  a  situation   for  *   stuifcta  was 

intended  to  g\v  a  Sonisd|« 

The  fnrt— nut  is  therefore  affirmed. 

™  AFFIRMED. 

©•Connor,  **.  ?. ,  and  ^©Surely,  J. ,  concur. 
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J      =*»  *£*.*     \J  f*j  %j 
LR.    ISJ05PXOI  kAteKST? 

JSafeurt  ant  a«*a   appealed   I'rosa  ft  judgment   in   Vhe    sum  of 
,-:7   entered  upon  the  finding  of  the  court.     Xh*»   suit  of  plain* 
tiff  *ao  b^sed  on  a  written  order  ©ailed  from  the  office  of  defend- 
ant  in  i»evarJt,  i*ew  Jersey,  May  22,   1933,    to  the  office  of  plaintiff 
in   Chicago,      ita  material  parte   «re  ae  follows: 

"deliver  to .Date  Required 

llltttoiruited   vigK  board  in  accordance  with   selection 
Bta4*  tog?  our  I  r.    I  .    .  .    B%ahl  bating   »••■  to   carry  espy 

as  p»r  color  eiseteh  air-allied  today  for  ft  period  of  5  Btnwf 
(duration  of  the  Century  of  -r 

*>«*r  month" 

<<«  &ay  34th   olahatiff  wrote  defendant  at  its  Shi  gage   office,   a«« 

knc^led^ing   Mm  receipt  of   the  order  ana   copy  for  preparation  of 

the  bulletin  display.      The  letter  s*id  further: 

"ilia  to  oenfira  telephone  conversation  ©f  yeet^r^ay  in 
which  we  were  t,iven  to  understand   Nanfe  tan  north  fata  tf   -*he  ex- 
isting V-snape  si^a  at  the  feet  of   MMHl  street   1ft   that  u;-on  whloh 
your  copy   li   fcn   sg  MMsl  and  tfct  txftc*   to  *•   B&»«at*4,     -**  fur  titer 
identification,    this  ie  the  display  *&i«H  at  t&t  present   tine  fe   **• 
our  en  ft4w»ytitiattl   faniim  sari  ieaat4   to     e  .replaced  with  your 
advertisement,   the  reverse  side  ol    which  fatting;  southeast  now  car- 
rie«  an  EdTortlgansnt  far  tan  ftaffeii     area, 

If    the  above   i®   thoroughly  in   accordance  with  your  ttn4«$* 
sta^ding  and   (he  laeaiien  of  your  fij  Ued 

above  is  oerreet,  we  ask   shat  you  kindly  affix  your  signature  to 
one   copy  if    t  us  letter  fai    our   ;'iles   so  .are   can   b«  n©  ttin- 

■Mnrnttta ding  as   to  location,* 

the  letter  was  returned   signed  by  defendant   company  and  it»  Chicago 

manager,   vttergn  J.  Riley. 

On   the    .;oruic£4  of  June  5th   thereafter  fcr.   ueart  .«r,      dwer- 

tieing  manager  of  defendant   company,    informed  iter,   Peterson,   vice- 


■ 


Mm 


■ 


: 


. 


2 

president  ef  'pi. air. tiff,   that   the  order  wae  cancelled  an-5  about  aoea 
ef   the  same  day  defendant   smt  by  7 as tarn  "Jnis.fi  mee*en£«r  g.  letter 
to   plaintiff's  ^inigt  off  let   iwf  initeij    c -u.©eJ.lin>,    the   order.    This 
Bait   far  &«•»$•«  followed, 

the  defence   relied  on    is   tnat  to,/   Ibe   ter.^s  of   to©  ®,greaia*nt 
(at   construed  by  def cndsutij    plaintiff  V«§    to   provide   KB   iliu^i^ate* 
sign  upon  the  Outer  Lrive  n«ar  the  Century  of  Progress  during  the 
entire  Mattel  |i    June,    Ju&y,   Aftgfefttf  i*ep  tensor  .and  uotofcer,  1933; 
that   ti»e  was  of   the  ese«ne«  of   the   >*&re«ent;    ta&t  on   J'unt   5th 
(having  Uarned  on  June  4th   that   the  si&n  v&i  not  erected}  defend- 
ant  eoft»unic&ted  with  ni&.lntiff  and  w»a  infor&ed   that  defendant 
could  net   i*ive  definite   information  as   to    the   list*  when  it  would 
ee  eo&pleted.      It   is  therefore  contended  that  defendant  h*d  a  ri&ut 
to  cancel  Ike  order. 

Much   parol   evidence  waa  offered  and  received  as  to  prior 
negotiations  which  led  up  to  the  giving  ana  ae«o#t«R««  of  this 
order,     this  evidence  was  inadmissible,      ^aneldar  v.  §g&J&&*   MMi 
111.    37;  fttfljfof  ft  frmfl  *fftB  ffft.  W*  af^toidn  A  i%ftf    SMia  *ax,    ftft. 
As    Hit   tri>il  was  by   tin*   court,  we  &ust   assume   tnat    Uiis  evidence 
was   3 lsr yarded,      .In  absence  of  ftttf  express  provision  la  the 
written   .**reesicni   m   t«   the   time  *  I    ai*^  was  to  he   finished, 

the  law  would  is;aly  an  a#re#Kent  tnat  it   should  he  completed  within 
a  reasonable   time,   aUd   parol   evidence  *aa  til Kxflliiii  1  n M I Tfli .1  <   te   anew   a 
different    express  agr«*me*t.      W&Uj&m&A  .aewinft  .aac^ane  wo.    v,, 
LoQicwoG.d.   110  111,   Anp,    337,   ttt£   cases   there   ait'. 

Inerc  was  uncontradicted  evidence    fei  «  it  upon 

the   execution  of  the  written  agreement   pl^aJjttila'  began  work  on    the 
sign;    that.  It  had  been   oosu>l**  f   awaited   the   drying  of  the 

paint  until  it  would  have  been  erected;  in  f<*ct,  tnat  it  would  laaVfl 
beer*  put  up  on  the  following  &&y  if  defend  am  nad  not  cancelled  the 
order.      There  was   '«lso   «t&4«MM  frost  silica   she  trial   court  could 
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h«ve  founA  that  thle  t?«u1<H  have  been  n  reasonable  tiro*  in  whioh 
to  Mn»l  •  *«  •*!*«*•#  f^g  ■         ■    eifeot 

the-  work      l't:-r   it   was  b*4fun   W«*   c  a»*tIM*»d    fcfc*re*.fte?   *f*af 
«*y  **ee*>t   fcm&ftjrt   *«*  Holidays  intervening,      there  was   ale®  evi- 
dence fr«M  *   ic,s   tiM    court  atljtfct  tawt  fousd  that  weauicin,,   the 
prevision  oi'   t&A   contract    fee   fctt    that   the  ei^n    ahoalrf  fee  ereote©1 
by   Jane  1st,    m>d   ft&avt   time  was  of   tfe*  assnence  of  t>;*»  contract 
and   *»»*»*»«  t  It  hat  feet  Isintil'f  in  j>erform- 

anoe,   the  orovt«ion  haft  been  waived    thr>Uf~n   ief enfant,  with 
knowledge,  m  r«4*l  Lug  tn*  vest  to  oroceod  after  Hurt   "••ate. 

ihe  Is'*'  Winn    a*  heretofore   stated,  ie«  of  f-ct 

were   for    t&e   court,    m4   it   i*  not  argued  that   fefee  Aaaaget   S&Mwtt 
ar*  «.xe«*»sive  essw&Sag  clalatiftf  oal  a  right  to  reeever,     "fee 
jua-pnent   of    the  trial    court    in    tnerwlore  affirmed. 

'Connor,   P.    J.,    wee  •    J»t    concur. 
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FRS®  I.    SIKOS,  )  J 

Plaintiff  In   .Srror.        j 

2 7  b  i.A.  6  25"/ 

aa,  issnst  sai«s  i  .        ess  e*i»i©a  «?  s&t  cuui   . 

In   m  action  on  contract  and  upon   trial  by  Use   court  thera 
wan  a  finding  for  plaintiff  with  $n6pMnt    thereon  for   $494,9?, 
vhieh  defendant   •♦alt*  to  reverse,    contending   that   ih«?   court  orrodi 
lr.  entering  $tt&gft«ttt  for  p  aibttif  ana,  ov^rrulln^  the  »otion  of 
defendant  for  a  new  trial   «s»nd   in  arr«st  of  juiitrmnt.      It  is  ale© 
urged   that  the  ju-lgment   is  exe estiva  and  against   the  manifest 
weight  of  th«?   evidence. 

The  evidence  tends   to    anew  that  plaintiff  MM   engaged  In 
the  Insurance  brokerage  business  and  defendant  «&»  wpleyed  "by  it 
to   solicit  business.     Plaintiff  allege©,  *M1#  d@f-r.1ant   -;.eniee» 
that   ta*   agrees***)!  between   the   pstftiei  rw   thar  .at   should 

become  personally  liable  for   the  unpaid   pr*wluai»  which  should  &«•* 
erue  en  certain  policies  of  Insurance  he  wae  instrumental  in 
placing. 

tii©  statement  of  clai*  avars  that  plaintiff  caused  policies 
of  insurance  to  be  issued  e>t  the  request  of  def*niant  far  which 
defendant   ;>rv?mlaed  to  pay  the  #r «tuiu»» ,    and   that  he  has  failed   ta 
pay   then,      The  af l  idavit  of  merit*  avers  that  plaintiff  acted  solely 
as  a  broker  and  wag  entitled  in   these  transaction*  to  receive  only 
its  coflui:ls»ion;    that  the  prst&iums  upon  the     oiicies  were   ?»»i<i  to  the 
Insurance  companies;    taat   the  agreement  ^ae   that    isfsnAftttt   should 
pay  theee  premiums  upon  policies  placed  by  fcJ  K§  collected 

from  his  clients,   deducting  hie  own   cc  I  livS&sjM  «nd  remitting,  the 
balanoe  to  plaintiff;    that   it  wao  further  agreed    that  when  policies 


. 
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were  onnc^ilsd   (no  premium  having  teen   i>*id  thereon)   neither  plain- 
tiff nor  a*f«R4a&t  vould  receive  a  ffawissism*      git*  affidavit  de- 
nies that   I   j'        KBl   was   i&detted   to  plaintiff   lor  the   amount  al- 
leged   in    it*   •tntsmeat  t   or  for   any  other   sum. 

ike   evident*   t«nde   ic    stab*)*   that  defendant  was  esspieyed  by 
plaintiff    in   19  23  &e   g   aoli,.  i  tor  of   insurance    ,  g  *u*n 

basis  Khd    that  lift   vyt.iLwt4   this   relationship  until   1927.      Xh» 
evidence   fails   te   shew  any  original   promise  by  defendant   to  pay 
the  premiums  on  insurance  policies  obtained  by  hies  solicitation 
and   iseued   to   customer*.      A  large  aumber  of  exhibits  were  offered 
by  defendant   *nd  received  in  evidence.      Thee©  exhibits  tend  te   show 
the  usual  practice   in  dealing*  between  plaintiff  and   it«  castomeJBs, 
but  do  not   indicate  that  defendant  t*i   charged  with  premiums  as  an 
original  prsmisor.      there  ie  no  evidence   in   the  reeord  tending  to 
euetain   that  theory. 

sir,   Crraham,   president  and   treasurer  of  plaintiff,    testified 
as  to    the  ej«um«r  in  which  the   business  was   conducted   &nd  showed   the 
business   to  be  on*  of  general   insurance  business   agency,    sometime* 
getting  business  direct  from  customers  -m&   at  oiner   times  through 
brokers,      tie   sail   that  the  arrangement   as   te    toe  employment  of  de- 
fendant was  metde  thro  igh  Mr.   0e©&,    the  vice-president  of  plaintiff/ 

fer.   Coo*  testified  that  he  employed  defendant  and  Hull   **the 
commission  was  to  be  deducted  when   the  Item*  were  pai-J   to  ua.  *     ii* 
did  not  glti  testimony  tending  to    snow  that  defendant  fend   agreed  to 
be  liable  for  premiums   in   the  first   instance,     he   said,  however. 
tnat  in  19S6  defendant  procured  the  bu*ine*R  of  the  &.«ianisen*wits 
^n.  ,   and  that  defendant   several   timer  «*     ,  v     that  he  would 

•guarantee"   any.  aee-unt   arising  from   that  business;    tnat   *HSr.   ^Ison 
volunteered   the  information   that  he  would  ipaaractee   ta«  account  of 
fcanisoaewit*i«"   Me  first   said  the  promise  to   gtAaVsatS*  *a*  made  by 
defendant   "several   time*;*  later  be  limits  till*  praise  to  one 
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occasion,       »ia   teatt^eny  on   taia  point   ia  ra^us   and  uncertain   >uad 
is  positively  defied  by  defendant,      ihe   *vt<3euee   she  defend- 

ant's  father  was   tne  general  aanager  of   ths  business,       lie*    had  to 
do  with  ihs  <?  »«uf  seture  of  statsee.   ut  use  at  -.v.»ter   fclMft,   which  de- 
fendant  says   "irao  a  sort  of  unleavened  br*»d,   feasttf&etun  '      !.    that 
time  for  Je**s." 

Without  aoin$  int'4   the  evidence  in  detail,   we   tnink   it   ap- 
pear* fro^  plaintiff*   correspondence  wit:*   4*1  ...   together  ■with 
ether  evidence   la   tne   case,    fcaa>t    tliere   "bs    i  son  cr»  versy  concerning 
tnis   aecou.-.t;    that   del             I    tendered  a  *&•<&   for   the   sj&ouitt  £&«, 
except  certain  ites.8,  *hic:.  plaintiff  refused  to   ace<»pt;    that  there- 
upon  the   insurance  *ae   cancelled.      It  appear*   that  Other  tteses   in 
dispute  were  ps*id  "fey  del'. r.n>ui\.      to  buscs,  arise,   tk«re   i*  no  #r»#f 
t«n>Ha&  to   aiio*   the  agree;ii<wt   alleged   in   Hie   eta  ef   8$,a£&;    the 
vague   testimony  of  *r.   Gook  ft*   to   the  alleged  guaranty  is  defied  by 
defendant,    w.A  the  doeumentsiry  evidence  indicates  that  even   «cc 
ing  the  theory   that  defendant  had  ;.uarant«ed  the  I  anisohewits   ac- 
count, notning  is;  due  plaintiff  tsftm  &*tm&sa%  therein. 

We  regret   the  neceesity  of  considering  the  recorri      ithout 
the   sid  of  a  brief  by  plaintiff.     We  find   as  a  matter  of  fatft  t.    t 
defendant,  $rt*6   I.    Simon,   1b  not  indehtsd  to  plaintiff   in  any  sum 
srhateoe-ver  upon   the  claims  »v«rred  in  plaintiff's   statement  ©f   claim, 

Vor  the  reasons   indicated   the  |«k4&&eat   la  reversed  "Pith  a 
finding  of  fact  and  $\xlmm<t  here, 

RSYEHSED  I  &XBG  Of  .FACT. 

q* Connor,  ,  .   J.,  and  meSarely,    >'.,    tenour. 
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Defendant   in   lirroK  } 

VS.  ) 

)     I  ■  A   .  ;  w 

VWD  *OJ-I   and  SLMHR  WOLfl,  } 

lluintifi's   in  i-rror,  ^   py   ^     -j-f 


EOS  LATCKETT  BSLIYSRSD  XHS  QPIKJOI    Of   KBB   CCER*. 

Defendants,   Fred   and  ISlsier  Wolf,   seek  to  reveree  a  judgpiait 
entered  against  titw  on  April   29,   1932,   for    the   su<>  of  ^lo,GOC  in 
an  action  on   the  case  said  upon   the  verdict  of  a  jury.      The  record 
shows  the  following: 

The  praecipe  in   the   case  was  filed  September   5,   1929,  with 
a  demand   for  a  ,1ury  trial.      Summons   it  sued  which  was  returned 
served  on   defendant  Fred  Wolf  and  as  to  Elmer  ffolf  not  found, 
October  21,    1929,    the   *npearance  of  both  defendants  was   entered  "by 
Goodman,    an   attorney,      JScveaiber   8,   1929,   plaintiff   filed  b   declara- 
tion  in  one   count,     £oveB.ber  15,   1989,   defendant  Fred  Wolf  filed  a 
plea  of  the  general  issue   and  en   tne   same  day  Klmer  £olf  filetf    a  pies 
of  the  general   issue  and  a  further  nlea  denying  ownersnip  of  the 
motor  vehicle  which  was  alleged  to  have   caused  the   injury.      Notice 
to  olaee  the   cause  on   the   trial   calendar  was  filed  June  6,   19  31, 
and  on  raotion  of  plaintiff   the  cause  was  stricken   fro-  the   trial 
eall   on  December  17,  19  31.     i*oliee   to  place  the  cause  on   the  trial 
calendar  was   served  by  attorney  for  plaintiff  upon   attorney  for 
defendants  January  6,  1932,   and  filed  in   court   on   January  11,    1932, 

January  21,   1932,  llmer  a.   Johnson,   theretofore  representing 
plaintiff,  withdrew  his  appearance  with  the.   oonsent  of  def snd&rts. 
There  was  another  notice  to   place  the  eause  upon   the  trial   calendar 
which  aopears   to  have  been  mailed  to  defendants  by  Elmer  a.   Johnson 
February  12,   1932,    and   this  notice  was  filed  in  court  February  15, 
1932.      Vita   the   consent  of  plaintiff   on  April    29,    19  52,   SLaer  A. 
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Johnson  withdrew  as  attorney  for  plaintiff  and  R.   J.   Kaufl&ire  en~ 
tercel  his  appearance.      The    order,    after  ^providing,  for    the  eu'bsti- 
tution  of  attorneys,    *lso  provides: 

"fhsreupen   corues   the    plaintiff   to   this   edit    by  ..is  attorney 
and  it  appearing  to   the  Court   t>;at  due  personal   service  of  process 
of  gHRaaons   tssttwd   in   said   cause  hss  'been  had  en   the  defendants  i'or 
at  least   tan   days  before   the  first  day  of  this   tcna,    Ktkd   they  being 
now  h>T«  three   times   solemnly  sailed  in   open   court   c.,--.    uet  nor 
does   atty  person  for   them,  but  herein  they  iaak£  default  which  is  on 
motion   of  the   plaintiff's  attorney  ord  red   to  b<     I  soma 

ie  hereby  entered  herein   of   record  for  want   of  an  appearance  ami 
plea  filed  in   said   earns*. 

•therefore  the  plaintiff  ought   to  have  and  recover  of  and 
from  the  def-ndant     hi<-  .  c-e  sustained  herein  by  reason  ol' 

premises, * 

The  record  furtner  recites  that  on  April   29,   1932,   upon  sotion  of 

plaintiff,    defendants   "were  theretofore  defaulted  sad    thereupon   the 

matter  was  given   to   assess*1   plaintiff's  damages,   whereupon  a  verdict 

was  rendered  in   accordance  with   the  declaration  for   the   sum  of    |M •, ' '•■-•0 

against  defendants;    that   "judgment  was   entered  upon   said  verdict,   to- 
gether with   costs  aiid   charges,  tat   an   execution     issue   therefor.  * 

Defendants  contend  that   the  judgment   should  he  reversed   be- 
cause  the   declaration   does  not    state   a  cause  of   action    against   i|BW 
Wolf,      the  declaration  was  in  a  single   ctunt,   which,    in   sutst^ee, 
alleged  that  on  KovetLher    3,    lv-28,  elf  was   the  owner  and  in 

possession   of   an   automobile   in   the   city  of  Slue   Island;    that   on   that 
day  "tfred   k'olf  was  propelling,   operating  and  maintaining   said   auto- 
mobile owned  by  'Elmer  Wolf  in  a  southerly  direction  on  Western 
avenue,   a  public  street   and  highway  in   the  City  oi   xlue  Island.* 
After  averring   feat  plaintiff  was  in   the  exercise  of  due  caution,   the 
declaration  proceeds  to   aver  that      "said  defendants  then   and  there 
so   carelessly  and  negligently  propelled,   operate!  and  maintained 
their   said   automobile   that  by  and    through   the  carelessness   *nd  negli- 
gence of   said   defendants,"      the    said   autc   chile   collided   with  olain- 
tiff,    etc. 

Defendant  Elmer  Wolf   says   that   this  declaration   alleges  no 
duty  on  his  part;    that   it  does  not  aver   that  he  was  in   the  autoiKO- 
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bile  or  operating   it,    or  that   it  was   t- :  ir.  .       aerated     by  his    ,.>rvant 

©r  agent.       .»n  the   contrary,    such  fact,   is  relative*  (he   says)   by  the 

allegation    thet  Fred  #olf  was   ore  filing,    operating  and  aiaintaiuing 

the  Mttoseol  «d  by  Wjmw  Wolf.      The  further  ai legation  that 

•etefendantt*1   eareleaely  ?nd  negligently  propelled,  opsraved,   "tc, 

and    by  and   throngh     the  neglf  sntt     of   sai  1   defendants*   ran  into 

and  collldec'  utlff,   is  not,    easy*   defendant  iilmer    "?olf,    an 

allegation  that   he  was   operating    the   srotoiBObtlt  at   the    time  in 

question  hut   only  and  m.-rely    tie   conclusion   of   the      ^leader, 

L.S.    &  E.R.Co. , 
Chicago   City  Hy.    Co.    v.    Jennings.   15?  til.    274;   fc cap drew a  v.   Chicago,  / 

822   111.    232;   Lincoln   Park   Coal    Co.    t.    Wabash  By     Co..    338  111.    32; 
KoTell  .v.  Sorth  .Hoseland  .Motor  r Seles.   275  111.    Aoo,    66 G,    and  rar.lt  ,▼. 
Eatt   St.  Louie  Hv.    Co..    276  111.   Ap%    241,    are   cited. 

We  do  not  doubt   that   the   declaration   is  deficient   and  that  If 
a  demurrer  had  been   interoesed   it  must  hare  "been  sustained.     Plaintiff* 
however ,    invokes  the  rule   that  after  Judgment   the  rul^  that  pleadings 
are  to  be  construed  most   strongly     gainst   the   -^leader   is  reverse'', 
and   that  the  oleading   is   then  liberally  construed  for  the  purpose  of 
sustaining  the  jud^tcent,    and  he   -a.  so   im  rfces   the  veil  kacrn  rule  that 
where  there  is   any  defect,    imoeorffoetion   or   e  in  any  pi  riding 

which  would  have  been   f^tal   on   demurrer,    yet   if   the   isrue   joined   is 
such  as  necessarily  to  require  on   the   trial   proof   of  the  f  cts   so 
defectively   stated  or  omitted,    then    suon  defect   is   cured  by  verdict. 
This  is  in    substance  the  classic  si  I  •  -  ucd  in  Chity-y  on 

Pleading,  vol.    1,   673,    %nd   substantially  restated  in   the  many  Illi- 
nois  cases,    such  as   Sargent  Co.    y.   Eaublis.    215  111.    428.      That   rule, 
however,    is  not   applicable   to   this  record   for  the  reason   that   it   dis- 
closes that   the  issues  were  never   in   fact    submitted    to   the  jury.      On 
the  contrary,    the  record   thfwt   that  the  appearance  and  pleas  of  de- 
fendants were  disregarded;    that  defendant*  were  solemnly  called   and 
their  default   entered,    and  the  case  referred   to   the   jury  for  as pes em en t 
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Of  damages,    the  liability  of  "both  defendant*  being  assumed.      In 
other  words,    the   recori   shows    that   the   judgment   rests  upon   an 
order  of  default  tthiah  ought  not  to  have  been   -uul  could  not  have 
been  properly  entered.      The   jud;;aaent   therefore  cannot   stand. 
Are  ^ri  can  ?;rail  Order  Co.   v.   Mar  eh.   113  111.   App.    248*    gs&yjt&JU 
Tr  i.ng .    274  111.    App.    379;   Hennin^  v.    Safeipsell.    336   111.    375. 

This  matter  was  considered  upon  oral   argument,   arid  plain- 
tiff at   that   tint  raised   the  point  that   this   contention  was  first 
clearly  made   in  the  reply  brief  by  defendants  and    therefore  under 
the   rules  of   this  oourt   should  not  receive   consideration.      Ml 
plaintiff's  request,   leave  to   file  a  brief  replying   to   the  reply 
brief  of  defendants  was  given,   and   this  was   done.      It   is  not 
seriously  contended  that  the  judgment  was  not  erroneously  entered, 
but  defendants  urge     the  point   that   this   contention   should  not  be 
oonsldered  because,    as   it   is   said,    it  was   raised  only  in   the  reply 
brief,    and   it  le  insisted  that   this  was  contrary  to  rule  1C   of   this 
court  whic  .   shouli  be   applied.      The   declaration   in   this   oaae,    as 
already  pointed  out,    states  a  doubtful   case   as   to   one  of  the  de- 
fendants.     The  rula  in  question    is  directory  and  its   enforcement 
within   the   discretion  of   the   eourt   to   the    end  that   justice  nay 
prevail.      The  Supreme   court  of   this  state  in  ijeop.^e  v.   Donaho?.   379 
111.   411,  has  held  that   such  rule  will  not  be  enforced  afaara  the 
tendency  might  be  to  promote  an   injustice.      Jh$9  that  reason,  we 
think  it    should  not  be  here  applied. 

The   reply  brief  of  plaintiff  also   insist^  that   in   order  to 

support   the  Judgment   this  court   should    exercise   the  power  conferred 

by   section   7   of   the   statute   of  Amendments   and   Jeofails    (Cahill'fi 
111,  .Rev.    Stats.,    chap,    7,    see,    7,   p.   94).      Ska   submission  of  this 
case  to   the  jury  upon   issues  other   than  t'aose   arising  upon   the 
pleadings   is   a  substantial  injustice  *hleh  renders   the  provisions 
of   that    statute  inapplicable. 

i'or  the  reasons   stated   the   Jud^saent   is  reversed  and  the 
cause  remanded, 

R'BVXRSKD  AM)  KBatAKEfBD. 

0*  Connor,  P.    J.,    and  lie  Surely ,   J.,    concur. 
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1  ,    JUSilOE  iiAXCHBTT  BB.XTOKB  THE  OPINION   OP   Tih 


The  City  appeals  from  a  judgment   in  fnvor  of  plaintiff  in 
the   sum  of   *1500  entered  upon  the  verdiet  of  a  Jury  in  an  action 
on  the  case  for  personal  injuries, 

The  declaration,  which  was  in   two   counts,    averred   that  on 
March  4,   1986,  plaintiff,    a  pedestrian,  was  at   the  northeast     corner 
of  the  intersection  of  halsted  and   79th  streets;    that  the  City  had 
negligently   suffered   the   sidewalk   at   that  pl=»oe  to  he,   retrain   and 
continue   in  an  unsafe   and   dangerous  condition,    in   that   the   stone  or 
cement  with  which  it  was  built  had  boeome   chipped   off,    Broken   md 
removed;    that  by  reason  of  this  negligence  of  defendant,  plaintiff 
while  walking  on  the   sidewalk  with   dae  care  unavoidably  slipped  and 
fell  into   the  gutter,    thereby  catching  her  foot  find   c&ueing  her  to 
fall  with  great  force  and  violence,  whereby   she  was  greatly  hurt, -te. 

Plaintiff  has  not   appeared  in  this   court   to   support   the 
Judtonent, 

It   is  contended   in  behalf  of   the  Citv    that   the    Infect    in   the 
sidewalk  was  latent   sjid  unseen  and   that   there  was  no   evidence  tending 
to  show  aotual  or  constructive  notice  to   the  City,    and   oases    ire   cited 
to   the  effect  that   there  can  be  no  recovery  under  such  circumstances. 
If  the  evidence  as  abstracted  were  accented   it  would  probatly  be 
necessary  to  austain   this   contention,  but   the  record  shows  evidence 
by  the  witness,   Philip  Croake,   to   the   effect  that  he  was  familiar  with 
ths   intersection  of  79th   and  Halsted  streets  (having     orked   in   that 
neighborhood  for  ten  years),   during  which  time  he  had  passed  over  the 
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intersection  daily.     He  saye  that  the  defective  condition  of  the  side- 
walk *as  visible  and  had  existed  for  several  years  and  at  the  par- 
ticular place  where   the   accident   occurred  for   thirty  days.      The  City 
was  therefore   charged  with  constructive  notice,     Jboender  v«    City  of 
Harvey.    251  111.    228;    Graham  vt    City  of  Chic ago, 346   111.    643, 

We  have  also  given   consideration   to   the  further   contention  ff 
the   City  that   the  verdict  and  judgment   are   against  the  manifest  weight 
of  the  evidence.      It  will  be  unnecessary  on  the  record  to  review  the 
evidence  at   length.      That   given  in  behalf   of  plaintiff   tends   to    show 
that   she  was   severely  injured  at   the  time  alleged  by  a  part   of  the 
defective   sidewalk  giving  away;    and  medical  testimony  was  produced 
tending  to   show  that  her  injuries  were  permanent.      The  uncontradicted 
evidence   tends  to   show  that   after   the  injury  occurred  on  March  4,1926, 
she  was  assisted  by  others  from  the  gutter  into  whicii  she  fell,   was 
taken  home  in  a  cab   and  did  not   go   out  of   the  house  thereafter  until 
June  28th,      It  also   shows  that  plaintiff's  knee  was   severely  injured; 
that  it  would  slip  out   of  joint,    and  that  the  kneecap  would  have  to  be 
pushed  back  into  place;    that  plaintiff  wears  an  artificial  kneecap; 
that   she  wore   it  wothout   taking  it  off  for  two  years   and   continues  to 
wear  it  when  her  knee   is   sore.      Indeed,    defendant  does  not   contend 
that  the  amount  allowed  by  the  jury  is   excessive.     Moreover,   the  evi- 
dence produced  by  plaintiff  is  uncontradicted,     &o  occurrence  witness 
was  produced  by  the  Gity  and  no  medical   or  other  testimony  was  of- 
fered in  its  behalf. 

Complaint   is  made  of  plaintiff's  instruction  Ho.    11,   by 
which  the  jury  was   told  that   in  determining   the  amount  of  damages 
plaintiff  was   entitled  to  recover,   if  any,    it   should  take  into   con- 
sideration all   of  the  facts  pertaining  to  her  physical   injuries   so 
far   as  proved  by  a  preponderance  of  the  evidence,    the  nature  and 
extent  of   such  injuries,   if  any,    "her  suffering  in  body  and  mind,    if 

any,   directly  resulting  from  such  physical   injuries,"   etc'.      It   is 
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urged  that   this  instruction  was   erroneous  "because,   in  addition   to 
referring  to   differing  plaintiff   sustained  in  tody,    it   referred  to 
her   gaffer lag  in  mind,      The  instruction  ie   one  which  has  often  been 
given,    sn<?   nc   caBe   in  which  it  haB  "been  criticized  or  held  errone- 
ous  is   cited.      It  was  in  part   covered  by  another  instruction,    but 
even   if  unnecessary  the  giving  of  it  was  not  reversible   error. 

The   evidence   is  uncontradicted  and   shows  an  unquestioned 
liability.      It   is  not   contended   that   the  at&ount  allowed   is  excessive, 
and  we   find  no   reversible  error   in  the   record. 

The  judgjttesrfc   is  therefore  affirmed. 

AFFIKbED. 

O'Connor,  P,    J.,    and  M.e3urely,    J.,    concur. 
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In  «   suit  for  indenrity  uoen  a  burglary  ii  I   rwco  policy 

and  upea  trial  by  the  court   there  was        t  stiff  in    the 

subs  of  $2150,  with  lad^seat,  which  dsfea&ant  aak?  as  to  reverse. 

Plaintiff   assigns  as    erasa  error   that   int^reet  span   tfca  BttsUttt  of  t'he 
elate  w»e  not   included   in   th#  a*»ount  of  the   Jus"  mast. 

the   evidence  ten-is  to   ahow  Utadi  (Sarah   4,   1638,  defendant   is- 
sued lte  written  no  Lie:    a«Ta«i»8   to   ladas&lfy  plaiatlff  to   the  amount 
af  $4000  agftiaat  lose  "by  burglary,  larceny,    otc.  ,  c-  ited 
at  S758  apttite  street  in  Chicago.      Baa    aaliay  statats 

This   »i',r»^;ent   1*   sub  }  8  the   fallowing  oris: 

we  « 

the  atatajsenta  la  it-  earad  1  to  15  tnalttsiwe  in 

the  DeelfU*at tone  hereinafter  contained  are  declared  by   the  As- 
eured  to  be    -rue.     fhis  poiist  i*  issuad  in   eanelderatl*  oh 

statements   and    the  payment  of  the   tosal  oresaium  la   the  .ueclaratlom 
exor^e^ed.* 

Ifcwm  12  of  tha  Declarations  le  as  follows: 

"the  aanur^d  baa  not   etsatalaaA,  her  received   tadenmity  for, 

any  loss   or    lavage  by   burglary,  VaaatSf  or   taeft  wituin,    ftjaa  last 
five  yeara,    e-tee^t   ae  herein   stated;     no   exceptions." 

the  uncontradicted  teoti   ony  is  t«    Haa   effaat  that  thie 
statement   in  item  1§  is  untrue  acts'   that  the  injured  had   sustained 
eueh  lasses.     The  ev  id  e»:ca  far  plaintiff  land*  te  aha*  that  he  nego- 
tiated for  the  pal  ley  throu- '      ,    ■.    T,cobs,   a  life  inauranss  aga&t, 
an<*.  that  pi  aiatt  iff  lafaxwad  faasaa  si  tfesst  lis*  of  tha  prior  losses; 
that   Jacobs  obt    ii     \    the   poli  a  ircker  e  -      I  , 

that  Jacobs   ittfotv;*  .    1(  I      rior  loetas.      BrtWa   ia   SaSS   feaatt* 

■any  taadlag   to   r-he*    that  one  H'rena  received   the  or!?«r   for   tha 
policy  in   oueetion  froa  Shell ar;    that  J'rens  applied  to  Grams ie-J-aadt 
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i,  uo.,  who  *&■  the  ,'»ener&l  agent  of  defendant,   and  obtained  the 
policy  through,  it.     Lrw~e.».e-i.aadt  I  ve.  w»e  not,   kg  far  um  the  evi- 
dence ljiiicates,   informed   as  to   tne  yr-er   Xo.  w«    tninfc  the 
evidence   i.    feha  reco-d   fail*  to   eetii'iiieh  that   eitn    .      boiler  &r 
Jacobs  w«re  employed  by   ex    -crrurcted  with  Us.         -  i   &   Cc»#   or 
Aofend  i ml ,    i-    any  way  ee  &?  fee  &&&e  the  knowledge  oi'  -hoiiar  and 
Jaeobe  Mining  usoii  defendant,  ens'  it   is  net   contended  otherwise  fey 
plaintiff  in  ale  fcrief.      $fteetlons  put  to  Frets  as  to  his  knowledge 
©f  pini-.tiff  Js  piioi    Ices  were  objected  to  and  the  objection    arrrcno- 
ouily  eu stained,    bat  Be  point   is  nsade  en   t.Us. 

evidence  shews  the  payment  of  the  premium  by  cheek 
l*intiff  for  tM,88  to   the  order  of  Jacobs  under  date  of  April 
fS,   19$f,      ih  ;    cvl3ei.ee  farther   shovs   that  on  April    5,  14?  32,   tne 
insured  sustained  lees   through  the  burglary  oi"  fete    lose  and   tae  theft 
of  personal    property  of  a  value  tf,aal   te   the  msatant   tfg  «iiieh  judg- 
ment w&s   rendered,      fiu  previous  Iobs  occurred  in  February,   193S,   and 
for  that  lose  plaintiff  htd  no   coverage,      Plaintiff   saye  that  he 
never  read  the  policy  and  that  if  he  had  umiarsiood  tuat  ©siio  decla- 
ration was  is   it  he  would  n1  nave  accented  it. 

.-•fter  ^cnosnberg,    an  adjuster  for   tue  defendant   insurance 
corporation,   testifies    tuat  plain  tiff  and  &re,   Heoker  sa&.e  to  his 
office  aft-r  tfei  lose,   and   ittat  he  personally  took  frost  tuew.'  a 
nottce  of  lees,  whloii  is  in  writing  and   appears  in  evidence  as 
Plaintiff's  kiEhil.it  3,     in  later  evidence  (given  after  tne  -.readings 
In  the  case  had  been   so  amended  ae   to  raise  an  issue  of  waiver)  Mr, 
Sehoenberg  testified  that  the  date  of  this  interview  wee  April  18, 
1C34;    that  plaint riff   atac*  on   the  following  day  vitla  bills  requested 
by  him}   that  he  then  advised  plaintiff  that   tkftjre  had  been  a  viola- 
tion of  the   contract   inasiaucn  as  plaintiff  had   sustained  a  prior 
Ices,   and   that   the  witness  rescinded   the  contract  for  defendant   and 
offered  to  return  te  plaintiff  #96. S§  in   currency,    tne  whole  saaeunt 


■ 


Ttttfll 


.     -  - 

lulti  x* 

.v  .     :  , 

0<t   b»i*Tt» 


of  ©realum  oaid  en  the  volley.      This  evidence  is  denied  by  plaintiff. 
Thie  conflicting  evidonea  raised  an   i»au«  of  fact  fhich  tSv>  oourt 
decided  in   favor  »f  plaintiff.     Aa  already  stated,   this  ^videnoe  of 
Sehoenberg  ass  not  given  uritil  afta*  the  pi  mailing  had  beer,  amended. 
Hot  only  ia  it  denied  by  plaintiff     &ut   there  i«  written  evidence 
in   tn<*  ease  inconsistent  *lth  It, 

It  arrears  that  on  June  16,   it 38*   iafandaat,  by  Cramtia- 
Laadt  A  Co.,    caused  a  writtan  notice  of  cancellation  of   the  policy 
to  b a  mailed  to  plaintiff.      Thie  notice  spears  in   evidence  a» 
Plaintiif 'a  kanibit  Xi  and  is  as  folio  :■»: 

•Bear  -iir; 

Wnia  corporation  .aereby  noili'i&s  you   taut  it   elects  te 
cancel  its  .Policy  »o.   4«%s   in  aae&rdanae  with  the   tea  i  |i* 

tien*   therein   provided.      $aid  policy  wa*  i&ffaad    to  you   through  its 
Agency  at  Chicago,  111, 

In   accordance  with  in®  conditiene  referred  to  all  liability 
of  thie  Corporation  under  tuis  policy  vill  oeace   n  the 

aspiration  of   five  day*  from  the  receipt  by   you  fearaaf*      Cheek  for 
Return  pretlun  of  *>67.1£  is  enclosed.* 

6n  Jane  81,   1933,  plaintiff  replied  in  ffttanfai    ■  t  he  v&e  return- 

ing the  check  for  I67.1P,  which  was   delivered  to  him  June  1    ,    : 
Ha  added: 

•You  feava  »a4e  a  serious  aietake  In  your  rex.it  t'     m         »*y 
claiw  against  you  amounts  ta  $3,31C.02t   being   the  amount  of  my  ©laira 
under  this  insurance  pel ley, 

fill   you  kindly  forward  me  your  cheek  in    tae  above  amount, 
and   1  rill   be  very  felad   to   clera   this  matter*  * 

Pefendant'a  agent  Sahaeaeayg,   it   Sfttnut,  had  <  rview 

with  plaintirf  on  October  24,  1992,  itr<    ta  a  written   exhibit 

in  evidence  corroborating  hie  t@ati.-oay  of  an  ftffil    to  r*t«*a    the 

whole  amount  of  the  premium  to  plaintiff  ta  :   ,         '     ■        ■      , 

however,  (abiea   is  defendant's  Exhibit  1)    tenda   very  meJ     to   discredit 

that 
Scheenberg's  testimony;/1!**  disclaimed  liability  for  defendamt  under 

the   policy  and  ot'i'^xtd  to  return   the  premium  in  April.      The  exhibit 

is   an  unsigned  receipt   prepared  \>y   defendant  and  praaeatea1   to   plaits* 

tiff  for  execution,     A  notation   tnereon    state*;      "Policy  cancelled, 

6/21/32,*     and   anot  .er  part  of  tt   reads  a«t   fallows; 
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"ileeeired   cf   the  war  and  General   luwranet  Cox  or  at  ion,  Ltd.* 
by  its  agent,  P.  I.    -tehoenberg,   the  above  captioned  cujtxeney  feeing 
return  sreHtua  on  policy  grioh  way  cancelled  as.  of  Junff,^  Xftja.* 

i»*urther   corroboration  as   la   the  tJUn*  and  WMMMBI  ♦,.«.    this  asuioeiiw 
tien  le  found  in  a  latter  from  tae  mm&gme  of  t:«  ,  c,  ora- 

tion to   Crases!*-..         v       Cc  ,  Its  general  agent,  dated  May  17,   a  9  52. 
It  rsadsi 

I    of  unfavo;  pj    K8«|   we  iau-3't    asic   i"'o  g    the 

rescission  of  the  i»bove     noiiey  at  your  earliest   convenience, 
You  will   ac  ly  return  previa*  to   the  assures. 

Inciting  you  in  adfanoe  for  giving  this  your  or«*aot  attsa- 
tiers,  we  regain. 

You  re  very  truly" 

Ihee*  written  documents  oiake  it  quite  Impossible  te  believe 

the   testimony  of  teheeaberg  and  hie  assistant     oeger   that   the  policy 

was   r«sc  Utded  wit";   an  offer  to  return    the  entire  premium  on  April 

1.8th,   when    Bit  ageats  of  def  endiirtt  first   learned  that  ol^intisT  had 

sustained  losses  prior  to   the   tiae  he  took  out   tee   noliey.      Qm  the 

contrary,    this   evidence  rihavre  beyond  reasonable  doubt   that  defendant 

after  learning  the  facte  proceeded  to  cancel    the  policy  isr  foe  rj" 

SfctiUl&^ttSJBJLJtmLXB^  s*n4  *»  closed  a  check  for 

the  prezsiua  for  the   nsm-iinder  of  the  t«R&,   which  "ilabntiff  refused 
to  accept.        Cn   this   evidenee  the  court   c-suld  prop «rL*  ...old  that   the 
condition  as   to  prior  losses  wee  Waived  with  knowledge.     &«  the 
no  ties  only  purported  to  cancel    the  policy   an  ef  June  SI,  1932,   de- 
fendant by  necessary  inference   &d&ite   that   the  scliey  wa»  va.id  and 
In  foree  prior,   to.^tha'fr  ,  ^a^c  and   et    the  time  the  ices  was  sustained. 
That  an  effort  to  car  eel  a  policy  of  insurance  is  an   Implied  recog- 
nition of  its   onforclbility  prior  to  the  d«t*  of   cancellation,   »eem» 
to  have  been  held  in  a  number  of  well  considered  oases  cited  in 
plaintiff's  bri»f.      CI,  tl g aw a  In* »   Oe .  v .   a«lbjg .   133  111,   app.   115; 
Young  v.   Union  Life   Ins.    Co..    3#3  Hi.   App.    321;     %MM§*mjU^ 
Kprth  American  Protective  Aeaoo. ,   260  111,   Asa*   28$.      t,th«r  oases 
hold   that  when   an   insurer  with  full  knowledge-  while  the  risk  Is 
pending  does  any  aet  recognising  the  continued  validity  of  the 
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policy,    euoh  act  will   sa&ourtt   Iff   the  waiver  of  the     forfeiture  for 
the  breach,   and  such  see&s  to  V*"   the  rale  laid  down  In  HXHm^*-- 
bury  Qr  .g...Tn?..  _Co.t..Y.c_Cm.   83  111,    453;   *$\\tfl  Tin   Wflf  ffillfifj 
Ins.   Co..   124  111.    354;   Gsraanla  JTire  Int.    c,q,   v.   .iicft.  125  ill. 361. 
That  such  waiver  »ay  take  plffftf  after  loss  as  well  as  to»f ©re ,  has 
been  to  el  4   In  Ceic,v.  Jteiffriqsn  I.ns^  ,ftft»  f  I&4  Hi.   4pp.   419;   || 


Ins .  r  Co ...,_ v y.  V.W£kl£i$9M *   ***   ~rii*'    •*••      '"v*  Mfffi*M  tae  rule   stated  in 
these  ease q,   defendant   relies  on  aeah&ok: ,-?..  ^etr.oao.litan  i«lf  e  Ifis. 
Co.,   374  111.    $16,   -   a  ease  w  4c  i  ia,  we   think,   clearly  distinguish- 
able  bath   -is  to   the  provisions  of   the  insurance  policy  and  *m  to 
other  f^,ota  which  appear  in   the  case.      Th.®  ootid itlffn  of  the  policy 
there  violated  was  one  which  the  policy  expressly  declared  would 
j&aJte  it  void   and  forfeit  fill   pieauujua  paid   to  the    UiffttJMsffff  company. 
In  oth'^r  words,   the  policy  there  considered  was,   as    &«  fa«tf  tended 
to   show,  veld   afe,  lnlti,a. 

It   is  s&ftff  urgtd   that   there  could  be  no  waiver  in   the  instant 
ease  beoause  of  a  provision  ia  the  insurance  nolle  j    to   the  effect 
that   a  forfeiture  could  not  be  waived  except  by  agree«i*ni  signed  by 
eertain  officials  of  the   oo^p-iny.      It  h&®  beet*  held,  however,    lis 
jaany  cases  that  a  prevision  of   Umt  kind  Is  lor   the  benefit  of   the 
company,  and  that  notwithstanding  mm  ..sion  a  general  agent  has 

power  to  waive  by  act  or  conduct.     3ienn.ff.tt  v.  bfUen, .Central..  *4*X  - %f « 
Co.,    203  111.    439;    Jfre^sq  V.   |fcftrp,^p-Iit.^p,iI?life   fn,»iy    w.c>..    2v6  111. app, 
404;  hfftTo.poli tan, life   lnef   Co.   v.  .kuii^van.  *£S  111.  App.    &vu.     as 
to   the  power  of  a  gen«tfal   ag«?nt  binding  the  insurance  ifflUMHjf   in  such 
eases,    see  Continental  Casualty.  ,wQtJ..  .v..,  rJo:hna.o.a.  119   111,   App.   93; 
John  Haxtopek^Kutual  life  ins,   vo^.  ,v...  ..£cu^4fi£*  i78  ***.   2<J4, 

We  think  the  law  applicable   to   this   case  is  well   settled. 
There  was   a  clear,   definite  i&aue  of  £&#t   *s  to   toe   lime  when,   and 
circumstances  under  which,   defendant  undertook   to  reeelnd  the  policy, 
and   the  f  Uiding  of  the   court  on  that  iasu*  ©I   fact  is  -entitled  la 
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this   eourt  to  the   «a»e  weight  a«  the  verdtot  of  a  jury.     £Sfl2liJL« 
C.    A   R.    I.   By.    Co..    2^a  111.    Apr,.    555;    I»r*,»l   t.    Sol /-Jag.    W3  111. 

Ap».    351;   iJjE!jLu-~JM&££.    «W   ni-   -     •    "      • 

fcofea  ant  fcftt   MPg**l   **  l«agH»  (*■>«   &•  court   *rr*d   in  ■#* 
Hiittiug  n*intlf$*M  Exhibit  13  In  evidence.  *S  perhapo 

technically  t»wt,  M  *&•  pl«*****»  **°««  At  **•  tte*  tha  •*hlMt 

was   first  offered,    the-   i»s&«  of  *»iver  not   a**4»*  ta*n  been   rateea 
In   the   cast,      .lowe^er,     khe  pl#a4JJk«S   ««W    after i  *« 

to   raiee   the   iseue,    and   it  1»,    **    B*l**.    unnecessary    to   cite  au- 
thorities  to   the     proposition   that  a*aa<Uent«  Wore   $$&*«*«  **• 
always  proper   U   the  discretion  of   the   court,   in  or 'Hi    that   the 
nroof  ©ay  correspond   to  ths  pieadin&e.      *OjfeLl*JLJUiS2LULS-i-&Wfi»- 
vlllo  |a  -iv^-Saj..  1«  U1-  A*D«   543:  ■&r-,ulJM JLaJiSG&tl»   *™  U1-   21e* 
Plaintiff  contends,    on  the  ***h**ity  of  ,£ftfjffiSJL-l*-ia&lJSL£SJr 


247  111.  App.  547,  tust  interest  should  have  been  el:  awed  upon  the 
amount  found  d**,  In  view,  however,  if  the  unliquidated  character 
of  this   olal»,   »*   thin*  the   court  pittyMll   declined   6*    Include  I»- 

tereet .     Iffighffllrtr  *ffilffffl  ft  tflfcME -***-**  JHJMMMMMM  ft  ft»W«IMK 
J&.,  194  Ul,   Ape.   619;  iiM^lASL-Xj-^MiasiaE.   *M  in.    so. 

Plaintiff  hereto io*#  filed  a  so  ties  to  etrUe  the  till  of 
exceptions  III  tula  MM,  which  motion  •«  defied,  M  U  r^rgued 
In  the  briefs.      Ihat  question  is   eeuied   by  our  former  ruling. 

There  Is  no   rc-v-raitl*  error   in   the  record,    Mftd   the  judgment 
of  the  trial   court  is  affirmed.  AfFIKKBD. 

O'Connor,   I4.    J. ,   and  KeiSurely ,   J.,   concur. 
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WtLXJJM  1.    O'vwXv..  Xi»#   heoeiver  ©1* 
th%  West  3ide   Xru*t  A  Savings 
Stash  of  whieago,   a  Corporation, 

appellee, 


Y8» 

A.   fclhi-kE,    X.    alhL&ft   suod    £>.J.*ALUI, 


i     £$£   -  KfBZlSBZf  COUM 

I  CI'  Y. 

suod    P.tf.SJ  JUS,  J  ,         /T^   O  Z?  ^ 

Appellant*.  )   ^  -4  g    x.ii.  O^O 

m*    JUSTICft  *ASCttl£tY   OiSLXVSBSS  TOS  OPISlOE   0»  HOI   COJnT. 

This   la  in  anneal  by  d»f ett&nat*  from  *  Jtt&jgSSIlt   in   the   sua 
of  #7000  entered  upon  tho  verdict  of  a  jury  as   instructed  by  the 
court.      'fhe  action  was  in   assumpsit   and  based  upcn  a  written 
guaranty  by  defendants  of  a  promissory  uete.      The  a&  ended  decla- 
ration contained  a  special   count  which  d ascribed    the  note  and 
guaranty,   and   to  this   special  count   the  eoamon   counts  were  attached. 

■Ens   special   count  as   sa&ended  charged  that  the  Wait  Side 
trust  &  Savings  Bank,  not  personally  but   as   trustee  under   the  trust 
agreement  dated  August  24,  192S,  known  an  front  fee.    23,  upon  the 
direction  of  defendants   «Rd  others  -who  were  beneficiaries  under  the 
trust  agreement,   on  July  24,  &#ft$a  made  its  principal  promissory 
note,   payable  to  bearer  two  years  after  sate,   for  $7190;    that  the 
note  provided   that   it   should  be  parable  out  of  that  portion  of  the 
trust   estate  specifically  described   in   the  trust  agreement  and  draw 
interest  at  6  per  cent  p&r  annua  before  maturity,   and  that  a  trust 
deed  conveying  certain  trust  property  described  was  executed  and 
delivered   for  the  purpose  of  securing  the  payment  of  this  Aotnj    that 
the  principal  note  and  interest   coupons  attached  were  afterward  for 
a  valuable  consideration  delivered   to   the  t*  eh  Iff  BerT.fr*»ge  «   Invest- 
ment Ce, ;    that  that   company  sold   the  note  and  trust  deed  to  the 
&chiff  Trust  *  Savings  lank;    that  the  prineipal  n- te  matured  on 
July  84,  1930;   that   interest  up   tc   that  date  was  paid,  but  the 
principal  was  not;    that  on  September  lu,  1930,  the  note  and  the 
truet  deed  were  sold   to   the  Sehiff  ^ortga^e  a  Investment  Oo.,   and 
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en   that  date  tber*  *»»  said  on   ixocount  ©f  ths  principal  of  the  not* 

$690,   leaving  a  b*.i.-»nca  of  -s<6500;    that   thin  unpaid  b»ianee  wa*  ex- 
tended by  s»   extension  agreement  dstad  S-op teKber  10,  1930,  m*#o  be- 
tween 3ohiff  Mortgage  i  Investment  Co.   and  defendants  fox  ©no  your 
from   July  34,  1930,  -with   interest  at  6  $*r  cent,   payable  monthly; 
that   the   extension  ^as  made  upon    the   consideration   tivat   defendant*, 
benefi claries  under  Trust  £•.    S3,  would,  guarantee  the  payment  elK  the 
note  on  July  84,  10  31;    tftat  defendant*  gusr-aniie-ed  the  paytaenG  ef 
same  In  writing  ©n   the   reverse   aide  of  the  note,   end   Iktti  or*  Sep- 
tember 10,   1930,   Be&iff  i*ertgege  &  Invest&ent  Uo,    sold  the  Kioto  and 
the  trust  deed  to   Johiff  trust  *  Savings  lank;    that  on  February  1, 
1931,   JJchi  ff  Trust   A  savings  i»ank  soli  the  note  and  extension  agree- 
ment   to   the  V««t   ~ide   *ruet  ft  Savings  iiank,   wiaiau   since   that  date 
hs»  been  the  legal  owner,  holder  and  assignee  of  the  note,    truet 
deed  and  extension  agreement;    that  an  unpaid  balance  of  $622§  Ma- 
tured  on   July  24,  1931,    *uid  was  not  paid  on   that  date?    that  the 
bank  SB  legal  owner   and  ae  trustee  under   tna   truet  a^ree^ent  entered 
into   another  extension  aureessent   extending  the  maturity  of  the  note 
ef  $6225  to  July  84,   1932,  with   intereat  at  6  per  cent,   payable 
nonthly,   and  at   ?  jksst  cent  after  maturity;    i&at   the  interest  maturing 
en  or  before   June  24,  1932,  was  paid;   that   the  unpaid  principal  of 
$6225  with  intereat  Iron  Juno  24,   1932,  aiaturtd  on   July  Si,   1832, 
and    that   these  sums  were  guaranteed  by  defendants;    that  plaintiff 
was  the  b$na,  f^d,f  legal  owner  and  adder  of  the   orineipal  note,    truet 
deed  and  extension  agreement;   that  »ays&@nt  was  requested  front  the 
parties  liable,  but  that  defendants  hare  not   paid  the  sane. 

•i  oopy  of  the  account     sued  on  w»&   attached  with  an  affidavit 
that   the  sum  of  46325  witn  interest  at   7  per  cent  from  July  24,   1932, 
was  due,     A  espy  of  the  note  was  also  attached  to  the  declaration. 
On  the  reverse  side  of  the  note  are  two  similar  guarantiee  in  writing, 
©ne  of  theee  i«   signed  by  defendant  a.    J,  Mai* in  and  the  other  by 
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defendants  &,   killer  and  I.  killer.     &ach  guaranty  reeds  a*  follows: 

"*or  valttd  received  the  undersigned  nereey  guarantee  the 
prompt  payment   of   the  within  nets  «.t   its  ffiaturity,    s*id  Of   a'13    ex- 
penses  incurred  fey  the  n older  la   collecting   the   satne,    including 
attorney's  i*o^»,    and  waive  protest  and  notice  of  nonpayment,   as 
wall   aa  diligenee  Off    the  part  oi    the  holder  theri»©f  |l   collecting 
the  sa«ue,    soad    consent   that   security  say  fee   taken  or  the   fct©e  of 
payment   extended  r»y    the  ha&daff,    without  notice   to    the  undersigned, 
and    without   impairing   this  guaranty.* 

&»oh  defendant  filed  pleas  ©f  the  general  issue  and  a  auKfeer  of 
special   pleae  denying  joint  liability,   etc.     Demurrers  were  filed  is 
some  of  these  specie!  pleas,  which  were  sustained,    tfee   svldanaa  wai 
taken  and  at   the  close  of  the   case  a  motion  of  defendants  for  an 
instructed  verdict  having  been  dented,   the  Hwry  brought  its   a  verdict 
for  plaintiff  as   instructed  fey  the  court,  upon  rhish  judgment  was 
entered. 

fbe  suit  proceeded  to  judgment  in  the  aerse  of  William  G*uonneH 
as  Receiver  of   the  ^*et   3id*   Truss.  tali  of  Chicago,      Qa 

May  1,  19M,    on  rsotion  of  attorney  for  the  Keoeiver  an  order  was 
entered  giving  hi*  leave  to   substitute  himself  as  Plaintiff.     On  ipy 
2,   1GM,   an  affidavit  of  the  attorney  for   the  Keeeiver  w*a  filed, 
averring  that  C'Cormell  on  January  i&S,  1954,  had  been  appointed  Ke- 
eeiver for  plaintiff  ly  latnurl   J.   aatfFvtt,   Auditor  oi'  Pubiie  a#w 
counts   for   the  State  of  Illinois. 

'ihe  sleadiagt  were  not  otherwise  as.  ended,    nd  aefeadaati 
contend   that   since  there  was  no  alienation   in  Uie  declaration  fey 
way  of  aaendniant   taal   I  'GtaaaUfc  had  feean  appointed  receiver  or  that 
the   cause  of  action  had  vested  in  him, .the  court  should  have     directed 
a  verdict   for  defei.dax.ts.      i'ae  affidavit  filed  showed   the  aopolutaieat 
•  f  0*  Conn  ell  heeeiver  of   the  .sank  under  Action  11  of  the  General 
Banking  Act  of   Illinois,  and  that   appointment   c<  vld  not  fee  collater- 
ally aUaoiied.     j?.&fifcl.e   v.    .31  toe   ^avixi^a  hank.   350   111.    9&$.        action 
R4  of  the  Civil  ffraetie*  Act,   effective  7aa*a*y  1,   If  54,   prvides 
in   substance   that  where  there  has  been  a  transmission  of  interest 
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or  liability,   or    i.ij    parson    interested   eoiaes   lr.to   existence  after 
the   begiiijuin^;  of   OR   action,    toe   action    shall  not   abnte,    but   that  an 
order  may  t»©  made  $&atf  ^rson  be  ©ade  a  party   in   substitution 

for,   or  in   addition   to,    *ny  other  party,   and  I  at   sa&Si  or  ->ro- 

ce*1ing  b«   carried  on  VitH    tne   continuing  partis*  itttH  new 

parties  "with  or  without  a  shangf  in  the  titlw  of  the  cause,  on  mo- 
tion of  anyone  interested  support ad  by  affidavits,  Mid  mch  reason- 
able notice  of  the  order  to  any  new  p&rtis»  to  be  brought  in  ne  the 
court  or  tribunal  may  designate  in   »acf    «.r?er," 

As  a  matter  of  faat,   ii>   %ut    instant    ^aee   ftffcct     the  order 
permitting  O'Connell  to  appear  and  prosecute  the   ruit,   tis  name  was 
aided  tn   the   title   to   the   oause  and   in   stipulation  and  otherwise, 
throughout   the  litigation  he  w*s  recognised  as  a  party  in   interest. 
Under  suoh  circumstances  we  nold  that   the   court   did  not  err  in  deny- 
ing defendants*  ssotion   to   direct   a  verdict   in   their  f^vor  at  the 
close  of  all    the  evidence   fox    that  nsfM, 

Defendants  next   contend   t&at    fens  not  l  ibed  in   the 

declaration  and  attaoaed   thereto  was  nat  a  I«   instrument 

because,    they   say,   it   does  not  contain  an  unconditional  precise   in 
writing  to  pay  a  certain   mm  of  »&oney  absolutely  arid  at  all    events, 
This  contention  we  hold  to  be  entirely  Is&satsrial.     The  obligation 
of  defendants  under  the  guaranty  is  uot   at  all  conditioned  by  the 
fact  xxkx     {if  it  be  a  fact)    that   the  obligation ,    the  of 

which  they  guarantee*,  was  not   technically  a  negotiable   instrument. 

Defendants  also   contend   that  the  liability  of  ■  gkt ■  rm. tor 
must  be  strictly  construed  and  may  not  be  extended  by  implication. 
They  oite  Staff f It  v.  ^adelnoffer.   133   111.    535;  iiurllngton  Ins.   & 
v.    Johnson.  120  ill.   622;   Uu^uer  v.   people,.    3ft  111.   417,   and   they 
say  that  thus  construed   it  was  error  for  the  court   s«   instruct  the 
Jury  to  find  against  the»  for    tue  amount    tue.      The  evidence  shows 
without   contradiction  that  the  note  was   extended  by  the  holder  at 
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the  request  oi"  defendants   for   the  benefit  q!    tnemsel-ees  and  other 
be»*f  iularise,    mi  whev^r   cons  .,rued  strictly  or  liberally   they  art 
personally  li.iUle  lVx   u*e  amount  ol   the  note  vita  interest. 

It  is  eente&dtai  Lb   the  n^xt  <>l%©e  tsi&t  **s  def»nda»%i  £14  not 
sign  Jointly    the  sa«e   irii.it  .      .      they  ewAnot.  be  h#ld   jointly  for   the 
gtfgKtttt  of  the  obligation  &ui»r*a.itettd  by  then*,      in  the  absence  ©f 
▼trifle   yle*s.»,    this   contention   cannot  be   sustained,  under  the  eld 
practice  (-tocher  v.  Leonard  fe^ehinery  *  io.ol  Wo..    231  111.   hpp.    £06; 
Sears.  Koefcack, r&  Co^.y,,  ^Ql£.    «46   *Ii.   App.    sow,   «n<i   tne  present 
Civil   Practice  Act   i»  acre  liberal   &»  t©  .Jeiodor  of  parties  defendant 
than    the   Jow.er  law.      ( Can ill  ♦«   ill,    R**,    ut&to,    It 33,    chap,   110, 
sees.    IS?,   154,   172,    pare,    84,    tfti   44.) 

i'he  alleged   errors  ojrgai  by  defendants   »r<*  without   subat&n- 
tial  merit,   i&4   t&f  judgment  Is  therefore  affirmed. 

AFFIRs'.:  Q. 

O'Connor,   r.    J,,    ar.**  A-e^tirely,    J.,    concur. 
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PE(JGY  BYRJ8SS,   doing  business  ^f  I 

as   JAU&A  BEAUTY   SALOM ,  ^     )  S 

%  7d  I.A.  626 


1AB.    JUSTICE  &ATCHSTT   GKLIV:::R3D  THE  OP  IK  1 01s    OF  THE   COURT. 

This  is  an   appeal  by  defendant  from  a  judgment   in   the   sum 
of  #74   entered  upon   the  finding  of  the  court.      The  statement  of 
claim  averred  that  defendant   conducted  a  Beauty  parlor  in   the 
city  of  Chicago   and  that  plaintiff  on  February  19,   1932,    entered 
the  establishment  for  treatment;    that  while  waiting  she  attempted 
to  provide  a  light   for  herself  and   (manipulating  the  switch  on   the 
light)    in   the  exercise  of  due  care  and  caution,  was  injured* 

The  affidavit   of  merits  generally  defiled  tiie  allegations  of 
plaintiff's   statement  of  claim  and  stated   that  defendant  was  with- 
out knowledge  of  the  acts   alleged.      Plaintiff  has  not  appeared   in 
this  court   to   support    the  judgment    entered  in  her  favor. 

It   is  urged   for  reversal    tuat  plaintiff  is  brrred  by  con- 
tributory negligence  arid  that  the   evidence   fails   to   establish  a 
prima  facie   case  of  negligence  by  defendant. 

The  evidence  for  plaintiff  tends  to   show  that   she  was  an 
insurance   sales  lady  ani  that  at   the  time  in  question,  having  ob- 
served the  advertisement  of  defendant's  place  of  business,    *Jauaus 
Beauty  Salon,"  she  entered  the  shop   "through  a  door  on  iiuron 
street,   leading  into   a  vestibule;"      that  Jars,   Blaoicaer,  manager  of 
the  business,    spoke  to  her,  made   inquiry  as  to  her  requirements 
and   conducted  her  to   a  booth,    telling  her  to  be   seated  and  wait 
until   she  might  receive  the  attention   she  desired.     Plaintiff  says 
that  the  room  was  in  serai-darkness  and  that  while  waiting  she  looked 
for  a  light   and  noticing  a  light  fixture  with  a  pull   chain  attached; 
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she  thereupon  attempted  to  turn /the  light  by  pulling  the  chain;    the 

light   did  not  appear;    she  noticed  a  cord  with  a  plug  attached  hang- 
ing from  the  fixture  and  leading  to  a  socket  below  in   the  wall  of 
the  room;    the   >?oe Vet  was  on   a  level  with  her  hand  and  below  the 
fixture;    she  took  the  plug  and  inserted  it   in  the  socket,   and  a  spark 
from   the;   socket  burned  her  hand;    the  manager  applied   a  salve  or 
ointment   to   the  hand   and  told  her   that  the   injury  was  not  serious, 
and  plaintiff  says  the  manager  also   Said  that  this  had  happened  to 
others*     Plaintiff  by  direction   then  went   fee  another  booth  and  one 
of  the  operators  provided  her  with  a  finger  wave.      She  paid  for  the 
services  and  left   the  premises,      She  afterward  received  medical 
attention  from  a  Dr.    Cousins  for  what  he  described  as  a  second-degree 
burn,   •&£   she  paid  $14  for  the  services. 

The   evidence  for   defendant   is  to   the   affect   that  plaintiff 
was  not  directed  to  the  boofth  but  went  into  it  voluntarily  and   cam* 
out  exclaiming,   "Look  what  I   have  done."'     '^hereupon,   one  of  the  at- 
tendants applied     ointment   to   the  burn  plaintiff  received, 

tors,   tfedge,   a  customer  at   the  time  in   question,   testified 
that  she  was  reading  a  magizine  in   the  reception  room,    saw  plaintiff 
go   into   the  booth  and   run  out,    exclaiming,    "Look  what  I  have  done.1* 

Defendant   testified  that  she  was  proprietor  of  the   shop  at 
the  tin*  of  the  accident  February  19,  1932;    that   she  first  knew  of 
the  accident  on  karch  14th  thereafter  when   sue  was  handed  a  1  otter 
w  ieh  the  manager  of  the   shop  had  received  from  the  attorneys  for 
plaintiff,  making  a  claim  for  injuries.      She  testified   she  was  not 
present   at   the  time  of   the  accident   m&  knew  nothing  about   the 
facts  exeept  what  wae   told  her  by  the  manager;    that  the  premises 
were  at  679  iorth  Michigan  avenue*  and  that  there  was  a  main  en- 
trance on  Michigan   avenue  and   a  side  entrance  on  Huron  street;    that 
signs  along  the  street  advertised  her  business;    that  the  entrance 
on  Huron   staeet  had  a  screen  door  which  was  usually  locked;    that 
she  did  not  know  whether  it  was  locked  on  the  day  of  the  accident; 
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that  the  Michigan  avenue   entrance  was  used   solely  for  entrance 
purposes,   anl   the  door  on  duron  street  for   exit  purooses;    that   the 
Michigan   avenue  entrance   contained  a  large   reception  room  where 
patrons  were  received  awaiting  their  appointments,    and  the  Huron 
street   entrance  contained  a  small  vestibule  wJLtb  no   chairs  or 
places  for  patrons   to  he   seated;    that   there  were   eight  booths   and 
each  bootii  contained  a  dressing  table,    two   chairs,    and  implements 
used   in  beauty  treatment;    that   each  booth  was  equipped  with  a  light 
fixture  attached  to   the  wall;    that  the  fixture  had  a  pull   chain 
socket   and   insulated   cord  leading  to   a  socket;    that   during  several 
months  prior  to   the  time  of  the   alleged  accident   and  before  the 
notice  was  received  from  the  attorneys  for  plaintiff,    she  did  net 
know,   nor  was  ever   informed  of  any  defect   in   any  of   the   sockets  or 
cords   in   the  bootus;    that  after  the  receipt  of   this  letter  she   ex- 
amined the  sockets  and  cords  in   all   the  booths   and  found  no  defect. 
Defendant   contends,    citing  authorities,   that   plaintiff   can 
not   recover  beoauee  she  was  guilty  of  contributory  negligence   and 
because  the  evidence  does  not  i&ake  out   a  priH|a  facie   ease  of  negli- 
gence.     Cases,    sucn  as  lll». „ Central,  h,   d,    Co.   v.   Oswald,,    338  111. 

27°.  Seltg  v.  Belleville  Co-Op.   krain  uo. .    273  111.   At>p.   164,   and 

App„ 
Jones,  y,   i>-roger  Urocery  &  -riakingr  Co..    S73   Hl^/lSS,    are  cited. 

The  general  rules  of  law  applicable  t©   cases  of  this  kind 
are  well   settled,      i'he  relationship  of  plaintiff  to  defendant   at 
the  time  she  received  her  injuries  was  that  of  a  business  visitor; 
that  is,   a  person  invited  or  permitted  to   enter  or  rea  nin  on  premi- 
ses in  the  possession  of  another  for  a  purpose  directly  or  ir  directly 
connected  with  business  dealings  between  them.      See  Restatement  of 
the  Law,   sec.   332.      Such  possessor  is  subject  to  liability  for  in- 
juries  sustained  by  the  visitors  because  of  natural   or  artificial 
conditions  on   the  precises,    "if,  but  only  if,   (a)   he  knows,  or  by 
the   exercise  of  reasonable   eare   could   discover,   the   condition  wnich 
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if  irnown   to  him,  he   should  realise  as  involving   art  unreasonable 
risk  to   thorn,    (b)   he  lias  no  reason  to  believe   that   they  rill   dis- 
cover the  condition  or  realize  tae  risk  involved,  therein,   { c)  he 
invites   yr  permits   then  to   enter  or  rer.ain  u;ron   the  land   without 
exercising  reasonable   care   (i)    to  make  the  condition  reasonably 
•afe,   or   (ii)    to  ^ive  a  warning  adequate-  to   enable  the®   to   avoid 
the  harm  without  relinquishing   any  oi'  the   services  which  they  are 
entitled    to    receive,    if   the  possessor   is  a  public  utility."     Re- 
statement of   the  Law,    see,    543. 

fhearo  ie   evidence  by   plaintiff  to   the   effect   that   similar 
accidents  had  happened  to  others   in  connection  with   the   switch. 
She   eays   the  sjanager   so   stated,    and   the  nanager  was  not   ealled  as 
a  witness.      This  tends   to   shew  notice  to   defendant  of  some  defect 
in   the  lighting  equipment.      The   evidence   is,  however,    too  uncertain 
and  indefinite  to  supoort  a  judgment.      It  will   therefore  be  reversed 
and   the   cause  recanded. 

REVERSE!)  MD  RaiAMSBD. 

O'Connor,  &.    •!. ,   and  i.c3urely,    J. ,    concur. 
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Xff, 
defendant  in  Srror, 
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Plaintiff  in  grror. 


1  y.A.  6271 

3RR0R  tQ  mSlGIPAL 
CW  X  0^  CHICAGO • 


mr.  fmx»SMI  juvtic    mm&t  maxmam  tas  o^urxoar  o?  the  court* 

On  /anuary  23,  1933,  plaintiff,  an  attorney  at  lair, 
eom&enced  a  first  class  action  against  defendant  to  recover  for 
legal  services  rendered   in  two  special  Rseossaent  proceedings, 
ffoa.  51,607  and  51,750,  wherein  the  aB*.«*:ments  previously  levied 
upon  eertain  paresis  of  real  ©state  owned  by  defendant  in  Chicago 
were  materially  reduced.        It  was  alleged    in  the  statement  of 
claim  that   the  services  wore  rendered  under  an  express  verbal 
contract,  made  by  plaintiff  with  defendant's  authorised  agent, 
whereby  plaintiff  was  to  receive  ae  fees  one-third  (l/3)  of  She 
amounts  of  all  reductions  in  said  aseee  mentg;   that  reductions 
aggregating  |391  were  obtained  in  one  proceeding  and  $4,467.97 
in  the  other »  and  that  one-third  of  these  sums  ia  11619.59, 
which  is  the  total  amount  of  plaintiff's  claim,   together   .  ith 
legal  interest  thereon  from  the  respective  times  the  reductions 
wore  adjudged  because  of  defendant's  unr©^  enable  and  vexatious 
delay  in  paying  plaintif     for  the  service*.       H»ng  the  defenses 
eet  forth  in  defendant's  affidavit  of  merits  wore  that  the  claimed 
legal  services  were  not  rendered   at  d  fendant's  request  or  with 
his  consent)  that  def snd -vat  nerer  &greed   to  pay  such  fees  or  any 
fees |  and  that   the  *supposed  services  were  of  no  ?  alue  to 
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defendant."   On  ifovemtoer  21,  1933,  there  was  a  trial  without  a 
jury  resulting  in  the  oouxt  finding  the  iaausa  against  defendant, 
assessing  plaintiff* a  damages  at  the  bus  of  $1,619.59,  and  entering 
a  Judgment  against  defendant  in  that  sum,  -which  by  the  present  writ 
of  error  h*  seeks  to  reverse.   Plaintiff  ha©  here  assigned  cross- 
errors  to  the  effect  that  the  court  erred  in  not  including  in  the 
Judgment  the  sun  of  12.9.38,  as  interest,  because  of  defendant's 
unreasonable  and  vexatious  delay  in  making  payment. 

Prior  to  the  trial  the  parties,  by  their  attorneys, 
entered  into  a  written  stipulation  as  to  certain  facts.   t  the 
openinc  of  the  trial  thi*  stipulation  was  submitted  to  and  consid- 
ered by  the  trial  judge,  who  ordered  it  filed  Vital  the  clerk,   it 
appears  in  the  common  law  record  but  not  in  the  bill  of  exceptions. 
On  the  trial  the  court  eleo  heard  the  testimony  of  plaintiff  and 
three  other  witnesses  called  b  him.   Defendant  testified  at  length 
in  his  own  behalf  and  he  called  M  a  witness  3&rnioe  Ghimberhoff , 
an  eapleyee  of  his  during  the  year  1930.    he  testified  as  to  seeing 
some  time  during  that  year  tw&  postal  card  notices  (received  by 
mail)  of  assessments  on  defendant's  properties,  but  she  was  not 
allowed  to  testify,  on  objection  made,  as  to  a  conversation  she 
claimed  to  have  overheard  relative  to  the  notices  between  defendant 
and  his  son-in-law.  Dr.  George  X.  O'Srady.  Defendant's  attorney 
stated  that  he  offered  to  prove  Hy   the  witness  that  defendant  told 
G'fJrady  to  take  the  two  cards  to  plaintiff,  #ith  instructions  to 
-file  objections  and  notify  him  (defendant )  before  the  case  comes 
up."   The  salient  facts  as  contained  in  said  stipulation  are  as 
follows  in  substanoet 

whi„*  «— BefSBdan*  la  th*  •™r  ot   <»«r*ai»  premises  in  Cook  county 
Stf?-  ?   asse8ee?  respectively  for  a  public  improvement.  The 
XI*  ?*i  as4essffleata»  **»  amounts  which  they  were  reduced  to  and 
the  saving  in  each  case  are  a8  follows* 
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County  Court  Original  ^oecawnbi  ,utal 

-Ji2£SS!LJ*i-.  HlggBggg  liS!i*?od_Jat_  affrffif 

51C07  $3,128.40  #2,737,40  391 

1730  19,760.40  15,292.43  4,467.97 

»-^  *Th®   ordars  entered  by  the   county  court   reducing   the 

S?;?!????*"  V%*  ft  r@Sttlt  of  trialB   in  that  0<Jurt»  wherein 
Stf~iil  i;an»el  *#     entworth  appeared  as  defendant's 

av,  crneys » 

,*.n»  ~»j  9*  ?°ftf^  -?ard  notioes  ftf  *«•  assessments  were 
*JiI  Plainfcirf  and  retained  by  him  until  the  present 


for  ***mJ!L**%teJ$i  19?°'  a  »•**•••   signed  by  said  attorneys 
ror  defendant,   oi   a  motion  to  aet   aside  a  default  anri    to  amend 

So89  6?Sd"^f!nWaS  *****    Ln  ^   C™W  court   incaLVJof 
»l7»o.       The  motion  MM  allowed.       The   wopoTtias  affect**   tv,^^, 
were  defendant's  properties.  j««p-"i«b  erected   thereby 

defendant  as*  paid    the  installment*!  an  ic^  «-«.«.„».—.* 
as  reduggd  by  court   ordef  as   they  fellSS?  assessments, 

*i    <    U*i   vtat,eiE8ats  or  eille  have  been  ntailod   to  defendant  bv 
plaincifi    on  the  basie  of   one-third   (l/»)  of   the  amount  of  \2- 
^UGlioas,  which  defendant  ha8   refused  to  w  «  ffife^ 
tEat  he  ^  not   indebted   to  plaintiff.       ° ;-^^SS-^S-Srpuaa 

Plaintiff's  testimony  on  the   trial   *aa  in  part  as 
follows  e 

with  rim  {£L£0E.drfea?  ?*  f0r  **m*  5  *•*»•     Be«*»*  acquainted 
lltittUw^S'StSiJ  i°n"inlBll  **•*<*****•     Hare  handled  nun" reus 
t£    a*l£Sl  °!'her  legal  ««**«>*•  for  defendant,      m  .July.  i»o. 

ind  said  L  ^  }4?L  ^i°^/True  r:ir%v'  *  «**»"•  i  «*  5! 

!**«™  Ad(\net  do  *tt«h   in  county  court  attars  *       but   X  know 
attorney  »,  g,     ent^orth  *  *.     t  »ni    •»!*         T       i.^  snow 

s»«dtt»»!l>4.   x  ,    "   u* w          •     j-  will  see     entworth.   *  *     if   t>*» 

i- B^&^iTSPSlS  'its'  38  **  W*M«:«f  the  JJiSj 

41  ahead!"       I  T  Sr^ft^"   WlU  .* J2   G^«-"      O'tondy-ieilirt* 

attorneys,   filed   ob     ctions  L\S?W  ■««J«wth  and  we,   as  defendant's 
Jwrinrthi  i«i  ?  ftJ  10™     ^f„ ia  *h;   coun*y  court     3a»e   So.  51.6V7)   *  *, 

to  nave  a  puolic  benefit   improvement.      T   Sol*  hi™   ri,,*  Tt,  uas"'» 

public  benefit  fin«,^        ♦«w*^w «m,.i6 *      i    5,04.0;  iiia   ^hat  there   w,as  no 

d  ft«J,Ifv    T  ^t10^6*1  on  assessments  ,;uch  as  th«se.    »  »     ubaeouentw 
a-iendant  again  telephoned   me  and   mifi  tk«.i-     ..   ♦!  Iu  -uoa^uently 

...  »m  logi  la60  thixu„  kttt :  adTiM<  him  ttat 


I 


t 


. 


'.(.:  .  i. 


■ 


. 


■ 


■ 
■ 


y-.U 


T 


1 


~4» 


thers  could  oe  no  change. 

Skats  surZ  ^^rS^-3^ 

attmdaa    to  all   the  details  ™d   th.tr      ,    ^     a  f,y,t   Shat     'rat-forth 
«pj.o«re(l  .ith  hi.  in  couJt     *  ".     nil  not  I  £  !  dPf  aad  « 

Plaintiffs  witness,    'entworth,   an  attorney  of  33  mW» 
practice  and  apecialising  in  epecial  •„„„„*  and    fcas  easel, 

■t*t*  m  ,etnilB  of  hiB  ,KJ>loy}8ent  w  olalafciff  to  asyigt  .o  the 

prosecution  of   the  litigation  in  defendant',  behalf,   the  duration 
of   II*    trials,   the  ««**  done,   etc.,   and   expressed  the  opinion  that 
"one  third  of   the  earing  ie  a  re*eonable  fee  for  the  services 
rendered.-         l«  this  oplaioa  he  ^  00rrobmted  ^  the  ^^ 
of  two  other  Chie^o  Forneys,   called  ea  plaintiff*  witnesses. 
There  *aS  no  *ridmon  introduced  by  a*feadABt   to  the  contrary. 

entworth  further  ta«tlfia«,     «Ky  interest  in   thin   suit  is   shat  I 
expect  isr.  Toein  (plaintiff)  to  pay  m  *hea  he  geta  paid.  •  *  I 
hare  no  claim  agninet  Vt.  *>,.,  (defendant  ,}#  hut  only  «  claim 
against  ^r.  T:o8in." 

-endanf  e  son-in-law,  Br.  o« toady,  did  not  testify 
a,  a  *it„M«  for  either  of  the  parties.       >uriag  the  trial  it  was 
further  stipulated   that  as  to  case  »..  ft**,  objections  .ere  filed 
in  defendant*  e  nanse  by  plaintiff  a*d      sntworth  ae  attorneys,  and 
that   the  abactions  had  refer enoe  to  four  parcels  of  land,  owned  by 
defendant  *nd  which  ars   identical  with  exhibits  1  and   2  (lb  ion 
avenue  paring  assessment),       defendant  testified    in  part  as 
talXaasi 
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i-«     «*v      X  ?*T*  had   denli«*»  »ith  plaintiff,   as  an  *Uorn*y-*t- 
law,   "through  ray  son- in-law, «  Br,   o'Srady  «    '      -   ™-    :  °t? J?I. 
1  and  2  to  Q» Grady,  who   SW^ted  pli  tfornoy^o 

f?i-  5k?  iff  ***!  ^x    ;   waated   "one  »as  to  hare  plaintiff 

fctu^   t.i\  2S  2S2  LffS  2!*?*?  «»»•  tmtmatiw!  ,aS  3« 


>8# 
J  >©aed 
Sfef'f-2       =g£-"*^¥L*.        "**  ns?x*  x  ft'^ard  about  the  "matter'  »T£~ 
i&M  I   received   a  Dill   froa  plaintiff   for  35-l/a  p8r   ?enTo*   th» 

J!!?  X!  L*i   w     r  c7^ing  the  hill  I  talken  to  plaintiff 

£?.  .tS8'   8ay^t0.hiE  **y  inductions  toVorady 

in?oV£  J  -*S™        '-  ™pt.t0  ***•  <*J««ti«ss   in  the   case  and 

in-. oi m  me  *nen    It  -was  eonuns  up."      rn  r,,Diy  n1,.;i_M^   ,^4* 

??&     ®4ady     or  X°^f   T*"\ •"R^^"  «*lWe?«vl   thee. 
*  *  *  I   did  no'   *?«?L! "?   9JEO»   for   -^  Purpose  of   «   contest | 

these  ^"24^T.lBa»l-S  neVl'aS^SgJ^^L 
to  „«...  with  rcosin  for  hie  ^pauL^^^o*  Ih^e  £tS!S. 

Plaintiff  testified   in  rebuttal  in  part,      |   n*v«r  had 
any  conversation  with     eber  in  whieh  1   said   -I    slip**  up  or  f0rrot.« 
I  never  had   l*y  convention  Witt  hi.  in  *luoh  he  said,   ai  regards 
the  two  assessment  proceedings   in  question,  that  I  wao   to  file 
objections  for  hin  but  do  nothing  further. 

The  main  contention  of  defendant* a   counsel,   as  »  ground 
for   the  reversal  of    the  judgment,    i.   in  aubstane*    Uu.t   the  proof  of 
O'Srady's  authority  to  employ  plaintiff   ia  the  two  special  cess- 
ment proceedings  and  procure  reductions  on  the  tmmmm*m  ieTied 
on  defendant's  properties,   is  not  sufficient  una,x   the  la*.     Consid- 
ering all  of  the  evideaoe  we  are  unable  to  agree  with  the  contention. 
hile  it  is  undoubtedly  the  law  of  this  State   that   the  authority  of 
an  agent  "cannot  be  established  by  showing  sitae*  what  he  said  or 
did,*   that  the  source  of  authority  is  the  principal,  and  that  the 
agent's  power   "can  only  be  proved  by  tracing  it   to   th  J   source   in 
s«se  word  or  act  of  the  alleged  principal     (Ms^naatw*  fcUanal  Ba^ 
v.   pcho^s  ftfo,,  223   111.  41,  49),  we  are  of   the  opinion   that    tte 
evidence   in  this  ease,   including   tne   circumstance   in  evidence, 
sufficiently  disclosed  O' toady  a  authority  to  employ  plaintiff  on 
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defendaat's  behalf   to  render  such  legal   asrrlees   in  *,he  Wo 
special  assessment  proceeding*  as  plaint!/*  with  WMfat&Ufr* 
assistance  did   thereafter  successfully  reader.     It  &e  ajjw  well 
settled  Ian   that,   ss  he  tweed  the  principal  and    third  persona, 
the  principal  is  bound  hy  all  aets  of  tho  agent  vhieh  ere  «ithin 
the  s£B^.«ai  »e«P*  of  his  authority.     In  1  Meehem  on  »geney, 
bid.,  Set*  £46,  it  is  said* 


"Gathering  together  all  of   thee*  elemant®,    it  may  he 
stated  ho  a  g<sn<%rsl   rule  that  whenever  a  person  has  held  out 
another  ae  his  &$ent  authorised  to  »©t  for  Mm  in  a  ^iven 
e«p  city*  or  has  knowingly  sad  -without  dissent  permittee:   such 
ether   to  act  as  hi«  agent   in  that  capacity?   or  where  hi®  White 
and  course  of  dealing  hare  been  such  ee  to  reasonably  wsrrant 
the  presumption  that  such  otfcar  w  ,*  his  agent  authorised   to  act 
in  that  o&p  cityi  -  whether  it  he  in  i  single  transaction  or  in 
a  aeries  of  transactions  -  his  authority  to  such  other  to  so  set 
for  him  in  that  capacity  will  he  conclusively  presumed  to  have 
been  given,    so  f  r   an   it  a;ay  be  ttoeom&ry  %e  protect  the  righto 
of  third  persons  who  hare  relied   thereon  in  goo<t   faith  »nd  in  the 
exercise  of    .Kwuoaable  prudence*   end  ha  ^ill  not  fee  permitted   to 
deny  that  each  other  was  his  agent  authorised   to  do  the  act  he 
assumed   to  do,  provid i ■■:■    that   i  ueh  met  erne  -;lthia  the  real  or 
apparent  seeps  of  the  presumed  authority." 

See,  also,  Union  -took  Yajpd_Cg,  v.  Hallory,  _eto,  ^.j, 

187  111.  884 ■   S6S|     fash  ▼  .  tfln.0at.a4,  183   id.  40v9  414 #     |$bor« 

J&x  *•  HA«iMr.,C|t#*    -iSl  id.  240,  244.     In  the  last  oited 


•asn  it  is  said:     "the  lew  is  noil  settled   that  a  principal  is 
bound  equally  by  the  authority  which  he  actually  gtf*g  his  agent 
and   Oy  that  which  by  his  own  acta  he  n$$se&«e  to  giro.'*     further- 
more, the  iividenoo  sh#wl   that  |&e4*tlff*e  and  /ent>vorth*  s  ssrvmmmg 
wore  beneficial  to  .ufendaatt  that  large  reductions     ere  wade  in  the 
assessments  that  had  been  made  on  his  properties,  and   that  he  has 
aoct^pto/  tin  bonefite  which  resulted  from  g&id   reductions.  (See 
or tans  t.  gSMBti   2£^  III*    ''PP.  223,   22?|     lit  on  Jfjfc.  ./o.  ▼.  «srrott_ 
Biblical  Inst tints.   245   ill.  268,  311.) 

Ill  so  are  of  the  opinion  that  these  it  no  substantial 
merit  in  d  <>i  <- ?w  *«t  *  s  counsel's   further  contention  thet  because 
plaint iif  delegated  to  -entworth  the  psarferwaaee  of   the  major 
portion  of  the  legal  services  rendered,   without  defendant* e 
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knowledge  or  consent,  plaintiff   U  no-   eatiO.«d    So  rscow  in 
the  present  action* 

nd  H8  aro  further  of   the  opinion   that  the  court 
was  Justified  und-r   the   evidence  in  not  allowing  interest  on 
plaint  iff  *&  el&iia. 

For  thd  v  ^ons   Indicated    the  Judgment  of  the 
amnio  ipal   court   of   Eferetftar  ft,   1*35,   is  affirmed. 


-cunlfin  and   ^ulllvan*  JJ.,   concur* 


- 


* 


. 


3*883 

V. 


/ 


Appellant, 
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apjtoai.  mm  mite  ip 


00.,  a  corporation* 

Appal 1*8 • 
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m,  m&tmm  m&im  mmssm  murmm  nm  opihioi-  ov  ?ns  cgubt. 

la  a  4th  class  action  ia  contract,  sentenced  March  7, 
1934,  there  «*s  a  trial  without  a  jury  on  May  16,  1934,  resulting 
ia  the  court  finding  the  issues  against  plaintiff  and  entering  a 
Judgment  for  costs  age last  hi®.  By  this  appeal  hs  seeks  to 
reverse  the  judgment  aad  to  have  this  court  enter  a  judgment  la 
his  f^vor  and  against  defendant  for  ,'1,000. 

After  the  record  had  here  been  filed  defendant  aevad 
te  dismiss*  the  appeal  upon  the  ground  in  ©ubet&aee  that  plaintiff's 
'notice  of  appeal,"  as  provided  for  in  the  new  civil  practice  aet# 
was  defective.   Ths  notion  was  reserved  to  the  hearing.  It  trill 
new  he  denied. 

In  the  statement  ef  claim  plaintiff  alleges  ia  substance 
that  "prior  to  Marsh  24,  1929,"  defendant,  engaged  in  the  business 
ef  selling  bonds  to  the  public*  "collected  fer  plaiatiff  the  pro- 
ceeds of  certain  bonds  on  the  Besemere  partments  and  desired  to 
reinvest  the  funds  for  him  in  another  bond  is  sue i"  that  plaintiff 
advised  defendant  that  "if  it  would  invest  the  funds  in  an  early 
S&|ur£l£  o*  the  St.  ffeerge  Hotel  bend  issue  of  the  maturity  of  1933_ 
that  it  could  invest  such  funds  for  him}"  that  thereafter  he  was 
informed  by  def^nd^nt  that  it  had  invested  the  funds  in  a  11,000 
bead  ef  said  St.  George  Hotel*  and  that  the  bond  was  ia  its 
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possoBsien  for  aafekesplag  for  plaintiff?   that   there** tar,   *©n  My 
SZ,  1930,-  plaintiff  •oiseevered"  that  said   fund®  "were  not   investad 
la  a  MM  ■nturity  but  in  a  if43  maturity,"   that  be  then  and    than 
"requested  the  refcura  of  his  money,  feeing  the  sum  of  $1,000,*  hat 
defendant   refused  and  still  refuses  to  make  such  retura.     To 
plaintiff1 s  damage  ia  feh*  sua  of  11,000. 

In  defendants  affidavit  of  afrits  it  stated  as  defeases 
to  plaintiff's  claim  the  following  la  substance*   (1)  That  defendant 
did  not  inform  plaintiff  that  it  had   invests  his  fund  a  la  a  hoad 
of  the  St.  3eorge  natal  of  the  maturity  of  1933*  (2)   that  before 
July  22,  1930,  plaintiff  had  knowledge  ©f  the  fact  that  Me   said 
fuado  had  been  invested  by  defeadsat  for  him  ia  a  hoad  of  mU  Hotel 
of   the  Maturity  of  1943?  and   (3)   that  piaiatiff  has  Buffered  no 
damage  because  the  bend  was  of   the  maturity  of  1M3,    Instead  of  1933* 

©a  the  trial  plaintiff  testified  at  sons id *r able  length 
end  he  e&lled  as  |  attafiS*  under  section  33  of  the  Municipal  court 
act  i*dgar  ar. '  areenebaum,  vise  president  of  #vfm&nn%.     He  also 
introduced   ia  evidence  certain  writings,   including  several  letters 
passing  between  the  parties.     Defendant   introduced  ia  ;  vldsaee 
eertaia  other  writings  una   also  eaU«M§  as   its  witness  said  areane- 
baum,  who  gave  further  testimony  on  direct  and   eroas-exajai nation. 
fhe  following  facts  la  substance   are  diaoloeod  from  the  ;.  vldanca. 

For   aoae  time  prior  to  March,  1929,  plaint. iff  was  a 
oust  oarer  oi   defendant   and   from  time   to  time  had   puroaased  from  it 
for   Investment  boads  or  a<*©urities),  ^hieh,  by  arrangement  and   for 
convenience  and   the  better   safekeeping,  aero  left  on  deposit  ia 
defendant's  possession,   -  reeeipte  having  bean  given  to  plalnUff 
for  the  s^  cur  Hie®  so  deposited.     On  Mareh  13,  1929,   defendant 
?<rete  plaintiff  at  his  Chicago  addrass   to   the   ,-?ff«ot   lha«    „-,  o  $50$ 
bands  i which  plaintiff  evmad)  oa  &h«  aoaaaara  apartments  would' 
become  due  on  lay  1,  1929;   that    It  mm  prepared   to  offer  other 
choice  securities  ia  exchanges   ana"   Usat  r slaves taomt  could  at  once 
be  wade  without  loss  of   Inter est.     Enclosed   in  the  iettas  were 
circulars  describing  several  rsooanaaadod  securities,  among  which 
was  a  circular  concerning  the  bonds  of   the  Motel  St.  fteorge.     In 
reply  plaiatlff,   under  date  of  Saxttm  24,  1929,   wrote  to  defendant 
at   its  Shieags  office  the  following  letter * 

n:&  abnaaas  has  prevented  an  earlier  reply  tie  your 
favor  of  March  13th.     The  proceeds  from  the  Boaemere    .partiaeats 
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bonds,  due  May  V^»  e&n  wall  be   invested   In  bonds  of  Hotel  St. 
George,  Brooklyn,  ff.  Y.,   I  think, 

1  ££•!•*  bonds  due  ttoYAmbor  1/35  or  May  1/33,   early 
maturities.*  - — *** 

Jollowing  the  receipt   of  this  letter  dsfotmgatta  on  Maroh 
26,  18^9,  purehased  for  plaintiff   one     1,  k>0  'lot  el  St,  Oeorge  bond, 
jnis   issue   of  bonds  had  been  underwritten  by  dofendant  and   others 
in  hov«moer,  *#&•«   but   the  permanent  bonds  were  not  actually  issued 
ana   put   upon  che  market   until  about  fisy  1,  1929,  and    the  only 
temporary  certificates  or  r&etipfcs,    in  ii«„  0f  permanent  bonds, 
which  defendant   then  had    fox    trie,   were   those  maturing  on  Kay  £, 
1*43.       On  kisrch  27,  1929,   defendant  wiled    to  plaint itf  it??  ueual 
form  receipt  ior    "one   (1)    temporary  certificate   for  a  hotel    it. 
Cteorge  bond,"  stating  the  mount  of   the  bond   to  be  1 1*000,  but  *h» 
date  of   its  maturity   is  not  stated.      U    is   further   stated    in  the 
receipt     that  the  certificate  is  "left  ni.th  the  Sreenebnum  ions 
Investment   Co.,    :hie^go,   for  safekeeping,"  and    that   it   is  held   "for 
your  account  and   at  your  risk,   to  be  del  Wared  on  the   retttra  ©^ 

iSlf^«Sei?J^       Y*Jef  *?c*ivinf  %he  receipt  and    temporary  certificate 
in  kureh,  1929,   plaintifj    nccaptod   BSWal  payments   of   internet  on 
whs  certificate  or  bond   from  defondant.     on  Kay  10,   1930,   at   plain- 
tif     a  request,  defendant      ant  hl»  an   "investment  r.  cord  book;* 
stating  the  particulars   of    Ml  bonds  or  securities   of   plaintiff   that 
it  im  holding  for  nim  for   safekeeping     In  this  book   It   an  wJ 

July,  193u,  about   two  months  thereafter,  gUuXSTmaO^ik 

iiihnM«     L?  i\G9UB^    {Tm   areerie*&"*.   **«   several  convera  tions 
with  Mm,   and      Inally  demanded   of  defendant   that   it  pay  to  him  the 
par  value   oi    the  bond,  but   it  refused   to  do  so.     viaiS^?   ttere- 
after  accepted   further   interest  payments  made  by  d*f*ad*nt   on   the 

^Suid'nof  pr^udfce  Sf  Ss^  ***  ^  ««•*—  of  interest 

The    testimony  of  axooaebaum,   called  as  plaintiff's  witness 
under   section  35   of   the  muaieipal  court,  act,   is  substantially  in 
part  as  follows* 

.*  /  J  had   nothing   to  do  wit*  the  sat tar   "until  about  1  ve*r 

about  July,  1930.)       he  complained    fckat  ha  did   not  get   s  bond   of 

l„Iff  !S  followed.  He  finally  said  that  'he  eaatod  to  set  his 
money  Wok  and  to  cancel  the  entire  transection,-  and  ,  tte  ,« 
"   ?oL   Mi  K   W  ?e  T   th*  pricC   3   the  bonds  Ld  f£     "." 

been  a  decline  in  the  market  value  of  tin  bonds:   and    I   ^ubLctentiv 
bec.iuse    they  were  Wtn^TTap^imatalyHB^suli^^ 

different  mtu^ity  m   t  £>5£   tt     w  ^       ®  ^°Uld  elTV*  bcmd   of  a 
d„fauUl    .*  ««1*  f  n  1S30?   tb'3   oond   issus    ;-a  not    then  in 

aeraulti  is,  w@at   ini0  default   in  Mav.  io^  <#     w.     „  «^«  j.n 

in  +.«■»*•«»».♦   «««--.«*  »wwm    in  ssay,   xy^3,w     g©  acceptea   soma 

*m.««  ew  rarst  n©  refused  to  accept,  but  stabso- 
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queatly  did  accept  them,     "1   told  hi®  ho  was  foolisb.  not  to  take 
the  interest  as  it  was  being  paid  5   that  wo  would  he  perfectly 
willing  ig  let  aim  take  the   interest  and   tfe&t  it  wouldn't  prejudice 
hie  ©&©e  snyj  and  that   If  ho  felt  be  had  a  grievance  he  could  hare 
a  hearing  on  the  matter. *     Subsequently  «*&©  had  many  organizations 
look  into  the   transact  ion  -  the  Secretary  of  State,  the  Better 
Susineee  Bureau,   the  investors  Pfcaieetiwi  Bureau,"  and  others.  ?he 
Secretary  of  3tat®   "stated  that  our  offer  to  glYe  hi®  hack  a  head 
of  the  maturity  uaieu  he  originally  preferred  was  a  rery  fair  offer 
and  all  we  should  he  compelled  to  do." 

Sreenebaum' s  further  testimony,  as  a  witness  for  defend- 
ant,  is   in  part   as  follow* t 

(Paper  shown  witness)     "This  is  the  memorandum  **hieh 
was  used   to  record   the  purchase  of   the  Hotel  St.  Qeorg*  bond, 
Wo.  4516,  sold  to  plaintiff  on  Karen  S*.  19S9.     It  shows  that  the 
purchase  price  of   this  t 1,000  bond  was  f 973.80.     It   is  a  8-3/4 
per  cent  bond   and  sold  to  plaintiff   to  net   6  per  sent.     If   this 
bond  had  ba^n  a  1933   instead   of  a  1043  maturity,   the  pric*  of  it 
would  hare  been  over  |09O,   iaete  d   of  over  4975.  *  *  if  owned  this 
bond   that  we  said   to  plaintiff.     ~*e  uadsrwrot*  l/5rd  of  an  fcsoo.00© 
issue.  *  *     Our  gross  commission  for  underwriting  it  was  approximately 
a-V«i  per  cent,      m  did  net  make  a  commission  for  placing  the  bond.* 

After  considering  the  issues  as  mad®  in  the  pleadings, 
the  entire  erldeaea  as  disclosed   In  the  present  record,  and  par- 
ticularly plaintiff's  letter  to  defendant  of  March  24,   19g9,  «« 
are  of  the  opinion  that  the   trial  court*  s  finding  and  judgment  w«r« 
right  and  that  the  Judgment  should  be  affirmed.     Arguing  that  the 
agreement  between  the  parties  is  disclosed  from  defendant*  s  letter 
of  feroh  13,  19S9,  and  plaintiff's  letter  In  reply  of  March  24,  19S9, 
plaintiff*®  counsel  first  contend  that  said  agreement  called  for  the 
investment  of  plaintiff* a  funds  in  a  bond  of  the  Hotel  St.  Seorge  of 
a  &W  maturity,  and  that  when  plaintiff  discovered  that  said  fund* 
had  been  invested   "contrary  to  his  instructions,*  he  had   the  legal 
right  to  rescind  the  agreement  and  recover  back  the  amount  ©f  the 
funds.       ;-e  cannot  agree  with  the  contention.     It  clearly  appear* 
that  plaintiff  direoted  defendant  to  purcto.se  for  him  as  %n  invest- 
»ent,  out  of   she  proceeds  about  to  be  realised  from  a  prior  invest- 
meat,  a  Motel  St.  George  bond.     He  did  not  impose  a  ay  conditions 
upon  defendant  beyond  saying  tfcit  ho  preferred   the  bond  to  be  of  the 
maturity  of  1933  or  aa  early  maturity.       furthermore,   the  evidence 


- 


:■■>/.  IX  . 

■     I 
,  •  - 

I! 

■ 

I 

n 

» 

8^:  .  ■ 

■■  ■  ■  '  '  .  ■ 

.  - 

- 

1 


-5- 

does  not  disclose  that  he,  promptly  or  at  any  time,  performed 
any  acta  essential   to  a  rescission.     There  Is  no  evidence  that 
he   *ver  made  any  formal  tender  to  defendant  of   the   temporary 
certificate  or    the  bond   or  made  any  offer  to  return  the  interest 
he  nad   from  time  %o  time  received    thereon*       nd    bhese  is  no  evi- 
dence in  the  record   of  any  fraud   in  the  transaction  on  the  part 
of   the  defendant,          nd  the  evidence  discloses  th*t  &i  early  as 
during  the  year  1930,  and  nearly  three  years  before  any  default 
had  besn  made  in  the  particular  bond   iesue,  defendant  offered   to 
exchange  the  "bond  which  plaintiff  then  owned  for  one  maturing  in 
1933»  hut  that  the  offer  w?>e  refused. 

The  record  discloses   that  during  the   trial*   and  about 
at    the  conclusion  of  'Ireenebaum'a   testimony  when  und^r  examination 
by  plaintiff's  attorney,    the  court  made  the  statement}      "I  am 
afraid   the  roctor  (me&nlng  plaintiff)    is  up  against   it#  taking,  the 
inter cat**       On  account  of  this  statement,   plaintiff's  counsel  argot 
thrt   the  court's  finding  and  judgment  are  against   the  evidence,  be- 
cause it  appears  from  th*  testimony  of  both  plaintiff   and  Sreenebaum 
that   in  1930  it  wps  agreed  between  them  that  thereafter  plaintiff's 
pccepfcance  of  aecrued    interest  on  the  bond  should  not   prejudice  his 
ease.     The  argument   is  without  merit.      It  does  not  follow   that   the 
court  entered  the   finding  and  judgment   solely  because  plaintiff 
accepted  such  accrued  interest.     wven  if  this  were  so  (which  does 
not  pp/eor),   it  isould  not  be  a  good  ground   for  the  reversal  of   the 
judfrment,  ??hich  is  cl  M  rly  sustr,  tne^  by  the   «fii«MNI  *«l  for  other 
reasons. 

The  Judgment  of  the  municipal  court  of  Hay  16,  1934, 
against  plaintiff,   should  be  affirmed   >m&   it   ia  so  ordered , 

oanlan  and  Sullivan,  JJ#,   concur* 
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CHIC,  50  !im   AMD   TiiUST   CGMPAHT 
and  5SAHK  B&83AMIM, 

Plaintiffs   la  Sxxox9 


v. 


TRUST  CO.,  Receiver, 

Defendants  la  3rror. 


'JBttlOK   TO  SUFSE-IOR 
COURT   OF   GOC£  CCUfTY* 


1  2  78  I.A.  627 


3 


m.  restless  3Camlav  dsutjekss  the  opisiow  ow  cm  crat. 


A  Mil  to  foreclose  certain  premiers  constating  of  an 
apartment  building:*  containing  31  apartments,  located  at  5109-S119 
Kenmere  avenue,  Chicago ,  Illinois.   Metropolitan  Trust  Company* 
formerly  known  a®  Cook  County  trust  Company,  was  appointed 
successor  receiver  of  the  premises.   Frank  Benjamin*  \ho  claims 
to  he  the  lessee,  in  fact,  of  the  premises,  has  sued  out  this 
writ  to  review  two  orders  entered  hy  the  chancellor. 

The  master* s  report  states  the  material  facts  in  the 

case.  It  is  &f.   follows i 

•B8518  1.  BtttLXVAW,  JR.,  one  of  the  Piasters  in 
Chancery  of  the  Superior  Court  of  Cook  County,  to  whom  the 
•shore  entitled  cause  m6,  hy  an  order  of  s&id  Court  heretofore 
entered*  duly  referred,  with  directions  to  take  proofs  and 
report  the  same,  together  with  his  conclusions  on   the  matters 
involved  in  the  pleadings  in  s -id  cause,  respectfully  reports 
that,  pursuant  to  said  order  and  due  notice  given,  he  .ook 
the  testimony  submitted  and  received  in  evidence  several 
papers  and  documents  in  writing  marked  &«  iSxalsits  herein 
and  returned  herewith. 

"TBS  MAum*  FURTHER  eSRVXFiai  that  each  of  the  wit- 
nesses aforesaid,  Before  testifying,  was  hy  '.lim  first  duly 
sworn  to  testify  the  truth,  the  whole  truth  and  nothing  hut 
the  truth  relating  to  said  cause. 

»S£A%BBVI  OF  am   '. 


"That  on  to-wlt*  the  29th  day  of  July   .   .  1931 
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in  t»rSi.  i'Li  ^3Y'  w*8  dttXy  *PPointed  successor  receiver 
aot£"  ££?-"  S1^  C**sV»d  ls  »•»  toe  duly  rifled  ^J™ 
Lri  I       of   tAo  prenlsoa   involve   taerexn,   ecmsi^inTof  a 

SSrau  ffw  •  ««o^«o»or  receiver,    the  f®*HlA*.8*A3       -  UFT  AID 

by  tS  ^S'tt  !orpof'iUen»  **•  **.  original  *ecelW  appoiati? 
in  t£t.  2 f  -  a  operate,  jaanaga  aad   control  the  property   invalid 
K  *ai**?SUS*'  ^d  a8  suefe  'oc«iT»x  had  entered  into  a  o4t  in 
laase  »ith  one  RUK  3,1TJ^jn  ,,hieh  said   leaailn  auVn!£. 

SS  thlJof.?  *2*S2^   aaf   IPS*   0f   thD   »*^   *»Udi»g   art   «^ 
fJ[J™r,r  fe0  *?•  "ooiw  the  sua  of  toelTO  hundred  dollars 

•     .  193.!,  »t  shleh  time  the  n  Id  leesae,    T.    K  3  ■* rXt  ■     w^V.   * 

reduced  to  the  sum  of  one  thousand  dollars  (il,^^  --.^   *.rr   ,Tv 
voluntarily  surrendered  possesion  of l£  «iii#wii'2Lf  Lf ath' 

SL^J.ri  V^i*  ?®£»eefc   *•  «»  rental  of   the  pr6J68S  en 
that  date,   to-vit*  the  23nd  day  of  Foam  is  rv.    '      *    \7"»     +*  *-» 

SJE2FZ elgaed  iMtm  ***^  3S litu^rJ \£",  Si* 

*******         wmfcer  blu^-&n^  Aeuetre  /-venue,  advising  th«ir>  few** 
he  had   aurrend-rod    to  the   cook  "canty  Yrunt  ?  mw  ,  I  of  M 
«? tL^Ue^   4atWMt    la  ^   **  ^e  lease  of  Sid   LeLseL 
was®  sna*  all  unpaiu  rentals  and   rentals  aoeruinf-  &n   kh*  ro«.n««f»*. 

That  thereafter  one  ;x)UaLA3  B*  f©<     ,ot  th  offerarf  t« 

^ari   ufi^O^  TT*  hi     '  k*  1932»  Xor   the  sL  o?  nine ISSSZ 
*Sd  "f«ed   L»?e  v5  Lf  atf   ***??  Said  l8as€  ms  dtt1^  executed 

£srSoiidirSr0,tac'ttx't  2fi^  ^  ^totoej,  iSi-ia. 

f&Jrn  ?M    f ,  0r  Ae  Pa^3ent  of  four  hundred  fifty  dollars 

5fJS  el'^  !°  Uf8   ^«'So?^«  *•  Paid   on  "he'Sti  gj  U!*th. 

1st  day  of  e,,ch  and  every  zaonth  until  the  axpU*  tion  ofttMi^S, 

w««  r.-^i*^11?*  attoched   to  and  aade  a  part  of  the  lease  whieh 
certain  JB«i^l.Tid?aC9Ura  the  of   ^U  causa   .a.  a 

lt-^h^w*igama  V  *  rJAMIff»  dat5d   toe  31st  day 

dM   «l?'   tL^liil  2*  ?hereln  ^  *her«kj  the  s^ld  5SAJE  *;ot3w 

the  tQi:l  zSSSFl  »  oorporation,  as  trnstae,  for  the  holders  of 
TlAt!%l.tt52  };**•  *lx e??!ed  in  aaid  P^c-eedinga.   S  of  So 
fufnitari  III   !f   tot.rjaj  of   Uo   a* id  3S&JJ8  SWJlill  in  and    to  the 

MM  toLJf  42     l*e5l,le0St**   0S  '*"  P™V***y  at   number  5l59- 
5119  Ssnaoro   Vrowo.   Chicago,   lUUtoi.,   ahloh  slid   laotrawBt 
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reeited  upon  it*   fae*  that  it  mug  r;iven  by  )  ,  QT   5Jld 

la  consideration  of  zh*  cunaeliation  of  Me  peat   obligation  to   the 
Cook     ounr,y  fruet  Co^oany,  a«  roeeivor,  *hi*h  amaxo  had  acoiwlJt«d 
up   £0  February  J»  1932,  and   amounted   to  approximately   u»  sum'  of   tlree 
thousand  throe  hundred   thirty  dollnrs  and   forty   *««%*   0/3,330."). 

d*av  i        /Taat  »»aa»<«ttent   t©  the  execution  of   the  leas*  osteon  the 

the  .'i5BSv«t* ■V^ryAr?-  "e*iT9r»   ^    BfBSfcASB.    IVQSSWnM 
*ae  i*ia   WjJI^.  3.     Q  employed   the  aald  SyiAJK:  B€WJ\«3f  as 

Ma  agent  or  *ana«or  of   &h*  premise*,  and  a&   aUoh  agent  or  aanaaer 

f^i. C01it^ted   the  r^nts  until  on  or  about   the  15th  d/.y  of  Julv, 
£**        ♦  ? *  at   *Mch  tiae   tha   Bfttld    ^raiAS  B,    .,!       a  pi  d*f*u5ted 
cook  bounty  Trust  Company,  a»  receiver. 

ioto  *Tbat  **•*****•*•   on  to-»iti    the  22nd  day  of  July.    .    .-. 

lllZ  nJll^'^  !!!£*  V  SL%S!ii   *l  iiib  ionot*  Jud^e  ^r^s  fimYanagh. 
J?'?,??.**?}  f5*1™  "■*•  by  IBAaK  B;-»JTAMI»  by  his   solicitor,  Hugh 
Ocelli;  which  eiMd   order  was   in  *ordu  ant!  figure*,  as  follows 

**Sa3l   QT    ILLINOIS    } 

camn  oj  eoeac       )  sb 

"IS  TBS  SBPJSUCfc   C0U1  -■*  OP  0OOK"Cfl01TT 

"•CHICAGO   KXfHI  AHD  TMTST  COMPASY,      ) 
as,  etc* 


-V8» 


M.   »©.   §33073 


t 


#*.  MriM*?     y  o«*«rod    that  itetropoli  tan  .Crust  Gompryiy,  Saeeiw 

2d  "L^ff  t  »«twoen  Cook  County  Trust  Company  as  Receiver 

EtV.  v*Jt!  f  * l:^dHOrtJ  «*    fc^fc  ***»«  iJenjamin  have  leave  to 
dote!        tho  building  and   collect  the  rents  &*  ho  haa  heretofore 

jHiM  —    * — 

••July  22,  1932» 

/^at  Bt  ths   feiae  of   th*  Bato  of   the  order  hereinabore 

thTT:?.-!  S  »*aj«w«  averred  ttet   the  said  Douglas  B.  Woodworth, 

SH!2     JS  thLleaf!  *****  f****  X*  193S»  >3  ^  interest  in  *,he 

KT^Sft  °^l  than  that   the  lea,*    ,„.*  SU  la  his  naCief  for  ^^ 

I  TXT?  ^FIC;,lR  r^^H  &  "•■inal  !••»*   »«|    th  dd   mm 

?.«*£**;.■  JMi'li^il'^1*?1'    "^  «   -oh  priacipa!  he  had 


had      Sn^   (Sf  i    ?  ffisaa^ent   ^    operation  of   the  nr^a«eo9  and 
that   ^i-flL  \i     °St    °-f  a°re   than  et*^*   hundrevi   dollw-e   (#800.h 
•aid  Sum  had.  been  deposited  by  the   *aid    ^TOLAS  s       <x,.-  or  hTu£ 
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tho  »Wlwy<rt  ih*  |tM  of  MM  MuaiLtloft  of  ft*  i«aM.  to  ..  hftl(i 
«*  o*ourl*y  for  t*o  falthfta  m*t**W*m*  of  tta  rmaarfo  a?\*I 


MM  o#id  affiaat  VRAMl  *":;xjA«Iir#  ****•#«»  woaoy  ox 

KM?  .? aSFS  R  Bar1  th*  """  ra  ** or  *  ■» 

ana    '«ad«tt»  #»®  nntioo  having  boon  »#2T*d  aaoa  all  of  tfcZ  »»»*?*. 

and  «ot*>«S  for  tha  «atry  of  «a  ord»  ia  aeew<!4ni»  »lth  tb«  «SS 
order  «**  duly  tatsrsd  aaa  «*•  ia  wail  and  figures  m  *«U««a» 

cowrx  or  cook       Jss 

••i*  t«3  mi  ;-;iok  caaitf  o?  coot  ewarrr 

SH  JfJi   *n»4rtt!J  ®««f«^rf  w«*U«t,   this  day  Ju*,  te^ta,  Sj*1 

2n4^tU<*   K**J  ***%*«•  ia  inferos*   through  tfctl*  aolioitors. 
Ml  tka  9Wrt  fearing  axaatnad  sat*  »otitUn,  ftX  fcfcfctii  22 

£»*?*»?•£«;.*  *I23I  ?y  ****■■  *f  ^a  ord»x  eatorod   In  (Oils  eauJt, 

MM  «m  slTta  Uhm  lo  ot«rat#  t.h«  pr«isl»as  d«0©rl»^   in  ife^  Bill 
mm  m«4«  daf ault  la  &bU  pa7n«nfe.  feadi  Is  aa^^  lntf«*t«4   to  o^ld 

••U  t»  MM»<»MW)  M^ieHM>i   tt^MlMl    -1K*       e;i   0 

*'(iy  taa*  tlw  rtgat  of  feh@  sn*m  Fraalt  BeaJaMte  la  ^ni 

••(a)  »at  ©at#  Fran*  ittt|MM»  v»o^*e  »«ui  fymieeo  and 
•ll^grfe  taero^f  .Uain  %«•  d^  trm  u»  d^o 

••(S)  Ant  oatd  UMi  Soajaaia  aooonnt  feo  %h®  r6««lY«r 
no  aa$  f  allod  to  tan  ov^r  to  «»m  mmm«mm| 

"♦(4)  pat  MotroFOiitan  M  MJ»|Mdr*  ««MtWi  H«y®in# 
«o  aavo  MM  wwer  frew  mm  mU  ?r®nk  Banjania 

tno  im  of  mm.mt  mmI  «*«■  ««©wt ioa  tn«r-fort 
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**{5)   That  said  Frank  Benjamin,  Ms  agents ,  servants 
and  employees  be  and  eaea  of  them  hereby  is 
restrained  and  enjoined  from  eoll~etlng  any 
farther  rentals  froa  subtenants  in  .said  premises, 
or  from  in  any  other  Way  assuming  control,  manage- 
ment or  operation  of  said  premises,  or  «ny  part 
thereof,  or  froa  interfering  wita  the  right  of 
possession  of  metropolitan  i'met  Company,  receiver, 
froa  interfering  or  annoying  any  of  the  sub-tenants 
in  the  preaises  knows  as  5109-19  lenaere  Avenue, 
Chicago,  Illinois} 

"'(6)  That  frank  Benjamin  so  and  he  is  hereby  directed  to 

surrender  possession  of  s  id  premises  to  Metropolitan 
Trust  Company,  r<*c<aivar,  and  to  turn  over  and  deliver 
to  the  tftila  receiver  all  keys  and   other  property  in 
his  possession  '«hieh  belong  to  or  are  a  part  of  said 
premises* 


JOS-PH  2*  PAflP 


"* August  SO,  1932» 

#?hat  on  the  following  day,  to-witf  the  31st  day  of 
ugust,   .   •  1952,  the  said  WRAW  B^BJAMU",  by  his  attorney  Hugh 
Q* Be ill,  appeared  before  his  Honor,  Judge  Joseph  B*  David  and 
aoved  that  the  order  of  August  30,  1932  be  vacated  and  set  aside, 
alleging  as  ground  therefor  the  following* 

Hi)  that  at  the  tiae  of  the  entry  of  the  order  dated 
ugust  30,  1932  there  were  two  motions  on  Judge  David's  motion  book 
in  connect ion  with  this  cause;  that  one  appeared  upon  page  1  of  the 
motion  book  and  that  the  other  appeared  upon  page  3;  thai  because  of 
the  confusion  in  the  fact  that  &eth  motions  which  involved  the  same 
cause,  but  which  were  ef  an  entirely  different  nature,  appeared  upon 
the  motion  book  of  th*t  day,  this  particular  order  was  entered  by 
his  Honor,  Judge  a*ivid,  without  the  said  ISUJK  BSUAKIB"  being  given 
en  opportunity  to  be  heard,  altho  it  is  conceded  by  Mr.  Benjamin, 
and  the  master  so  finds,  th&t  the  entry  of  the  said  order  «as  not 
secured  thru  any  misrepresentation  on  the  part  of  the  firm  of 
B^rthell  I  ]  undall,  representing-  the  Keceiver,  or  thru  any  desire  or 
endeavor  on  their  part  to  obtain  its  entry  surreptitiously,  or  in 
the  absence  of  Mr.  Benjamin* 

H{2)  That  the  order  of  August  30,  1932  should  not,  as  a 
matter  of  fact  or  of  lew,  been  entered  by  las  Court,  but  that  had 

V8ASK  BIBJaXIB  been  present  and  been  able  to  be  hs^rd,  suoh  an 
order  would  never,  upon  the  facts  of  the  case,  have  been  justified* 

AS  ,F0M,0*Sl 

« FIRST*  that  this  Court  has  jurisdiction  of  the  parties 
to  this  cause  ana  ef  the  subject  matter  hereof* 

ttajG0JDt  that  upon  the  hearings  had.  in  this  cause  certain 
evideaoe  was  offered  on  behalf  of  VRA3K  B^UaMIB  tending  to  show  the 
confusion  in  respect  to  the  fact  that  t*o  separate  and  distinct 
motions  of  an  entirely  different  nature,  in  connection  wit*  the 
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tt«i\2£wi? %h  t  n*i 3  w d? *  ■* **£ « •» ?  -"y  of 

being  haard,   it  was  coaeedsd  by  the  £ee«iTor  at   the  he*rin*e  hid 

IS!f  f!1  '*  S  i       e?0t*1,lfM  ^one  iino'  «**  *#Oi  likewise  noo  find, 
i?       J**.*9?"  be  0alj  fftir   ***   o^uitaole   tost  Mr,  3enjaaia  haT. 

.-u..l»   WWb  that  raaay  hoare   »ere  spent  upon  tha  ke^ria*  ef     m. 
cauae,  during  shich  time  a  full  opportunity"*     -iv^a  oath  LSJl- 
to  preaant  ahatoror  eyidence  **  ■  •  &>non?J  fj^y *£ i£d !B f£?SJj! 
anee  of  their  raap^etiro  contentions,  lurther- 

MK1  a  ^"SlNr'a   mi  *  '   :X<fM   «■*  ««*Uo:.r  rich  to 

^  ^.W^jTaad  under  his  origlaal  3,oa®e  with  th*  Shaver     a 

all  of  wl     "it     ?^?  •""«*•**<>   *•   ***  Cook  County  Trust  Company 
axi  of  his  right,   title  and  interest  in  and  to  the  liUa*  at  th»  «rL 
preaiaea,  and  tho  furniture  therein,  and  Snood  th»  tenants  tLt 

bnuH?  ™fj?2.t  Mart  W «7*I2  rag tha* 

baildtng  were  to  bo  paid  directly  to  the  Cook  County  Trust  Company. 

Its  face,  aor  oa.  any  iSSSiJmS^ 

loaae  of   >he   said  yoWLAn  3.    .oo/^TH^L^tK  Jfgffl  JSUSfc 

.      .,.,,         JtllllJI1     ^hat  too  action  of  the  said  I  .    •--  «,*« 

aal^Si1?^1^^^  ?  S^S  hi. ^nToTiiSi? oper'ate 

th  e?       ^ii;^  ?P,^r  upoa  ita  face  to  be  a  trona'oXon, 

sac  urr oot  of  ahich  would  ko  to  cauer  the  roooivar  of  the  Urania. 
T°iVf*in   theee  ^"eainga   to  enter   into  a  HZ®   oith  a  t^?? 

•  a-*   iiii       SF^?1  dld  not  contend,  upen  tae  feecring  of   this  o»aaa. 

S^d   to  of  ?ulvnUre'  b?a?iB  Upnor  Judfie  f>^us  iSSLSSnrS  the' 
rf^ad   day  of  July,   ,,.      ,  X932,  reoogniaad  hin  as  tbo  prinela&l  ir 

i«  tori*1"  }ear,^r^  ^^  Maimed  that    doSSuc  if   SS^-H 

ItLl  iad   i2"SS  12^  bu,\rataw   *«**  ^  poaiiion  tha*  S 
Aeas*  had   in  fact  bsan  canoallsd,  and   that   that   cortion  of   Tn<tM 

BhonlS  &  L\;\i!38#\?£  D^6  R  "g^j  0*   *1»  amount  o?  SLy That 

WrSdod^B0nlS3e,JTer  "*   C0Uld  m%  at  ^  ^tu«  tiS  he         ^ 
nfgh?  r^l°^  .rSnfiS:  ********  COttlt'   te  «"  fehe  ^S  oa«. 
i»  ti,^  -  "^SS»     ™  KMSOW  M'T»  PIM>S  that  the  haariage  had 

fiaaorter     h«?  tao*.  .  ?  fi  !h®  tes*i««ny  waa  taken  by  a  Court 

U^hb  airSad  taTtod MS  ^X*310*  0:f   til6  Gringo  of  the  caase, 
roadcr  hfl  Sr,«L^     b«f^«®a  the  parties  that   the  ifester  should 
that  *hf  JeJjS^v^0?  ^   °ral  *********  hoaad   and   considered   and 
*aat   «he  reoord  aliould  not  be  transcribed  except    in  the   went  of 
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objections  being  filed   to  the  Master's  Hepert  herein*  and   that 
then,   in  that  event,   any  one  party  might  cause   that  particular 
part,  of   the  record   to  be  written  up  which  would  b©  necessary  for 
the  Court  to  have  before   it   in   the  consideration  of  the  arguments 
on  any  exceptions,  copy  of  which  stipulation  heroin  referred   to 
is  Bade  a  part  hereof*  attached  hereto  ®zi&  marked   Exhibit   '.&.*» 

"USVaaTK*       TJI  m  WWmm    ?m®  fro®  a  consideration 

of  all  of  the  evidence  on  "both  sides  that  the  proceedings  in  this 
cause  were  "brought  by  the  CHIC/^O  fXSU  AM  oa?Am%  a  cor- 

poration, as  successor  trustee,   to  foreclose  the  lien  of  a  certain 
Trust  Deed  given  to  secure  the  payment  of  numerous  bonds,  in  the 
aggregate  principal   amount   of  one  hundred  fifty  thousand  dollars 
U 150,000.00) i  that  the  suit  was  brought  by  the  said  trustee  in  a 
representative  eapaoity  on  behalf  of  the  owners  and  holders  of  all 
of   the  bonds  secured  by  that  Trust  Beedj   that  the  receiver  was 
appointed  by  this  Court  upon  the  motion  of  the  complainant  Trustee, 
because  the  Court  must  have  felt  that  it  should  intervene  and  place 
its  representative  upon  the  premises  or  in  control  thereof,  for  tha 
purpose  of  conserving  the  assets  and  operating  and  managing  ths 
premises,  with  the  thought   in  mind  that  ultimately  the  o  ners  of 
the  bonds  secured  by  the  said  Trust  Seed  might  salvage  something 
from  their   investment.     That  the   said  Receiver  so  appointed  by  the 
Court  should  not  be  impeded   in  its  work  by  continually  having  to 
struggle  with  an  unacceptable  tenant  for  the  right  to  opera to  the 
premises  as  it  sees  fit. 

"SlGHTBi     tm  MASTSB  f&fglH  Fims  from  the  evldeaee  in 
this  cause  teat  YBtAJK,  BSSJfAXEl  terminated  his  contractual  relation- 
ship with  this  Beceiver  on  or  about  the  32nd  day  of  Psbruaxy,  A.  &« 
1932 f     that  he  acquired  no  rights  by  virtue  of   the  lease  dated  the 
1st  day  of  JVhrofct  A.   B«  1932,  between   30U0LA3  3.  tfOOBWORfl  and   the 
COOK  CQtnrry  mSST  CCHPA1Y,   as  Beceiveri   that  he  had  not  signed   the 
lease,  that  he  was  not  subject  to  any  of  the  liabilities  thereunder 
and  should  not  be  entitled  to  receive  smyr  of  the  benefits  therefroai 
that  the  order  entered  by  his  Honor,  Judge  Marcus  Kavanagb  on  the 
22nd  day  of  July,   ft*     •  1932,  was  six  lines  in  length}  that  it  did 
not  recognise  IS*  ASK  B^SJaUXV  as  lessee,  of  Utes*  premises  in  lieu 
and  in  stead  of  &SSBSUB  3.    tQQmmZHi   that  it  merely  order ed   the 
Receiver  to  accept  from  J8UJ5K  3'jIJAMIH  tha  rentals  of   the  premises 
as  provided    in  ,D0UGI*AI>  1.    -.OU>-"0rvrn»s  lease,   and   that  ffkAM.  IS^SSAUSM 
had  leave   to  operate   the  building  and   collect   the  rente  as  he  had 
theretofore  done}  that  the  said  order  did  not  provide  for  ho«  long 
a  period  of  time  the  said  Receiver  should   continue  to  accept   the 
rentals  as   therein  provided,  nor  for  how  long  a  period  the  said 
WBAWS.  WBBXKm  should  have  leave  to  operate  the  building  and   collect 
the  rents  thereof* 

"yjHTKi     THS  mSXm   Vmtm    mm  that  at   the  time   the 
order  was  entered  before  Judge  Bavid  ©a  to-wit*  the  30th  day  ef 

uguet,  .,'-.«  :?•  1932,  the  cause  was  regularly  assigned   to  his  lienor, 
Judge  David,  as  one  of  the  Judges  of  the  Superior  Court  of  Cook 
County,  and  that  he  had   full  power  and  authority  to  enter  the  order 
that  he  did  enter  in  the  same  manner  that  Judge  Marcus  Kavaaagh 
would  have  been  empowered  to  vacate  and  set  aside  his  order  of  July 
82,     .   8*  1932,   or  to  enter  any  other  order  which  Blent  be  in  direet 
contradiction  thereof. 

m  —  "gEBTBi     MB  USim   tm  J<Jp:i.  mmmmm  that  the  motion 

ef  FBAK  B*SJ  AMIS'  under  date  of   August  30,  1932  to  vacate  the  ©rd*r 
entered  by  Judge  ^avid   on     ugust  30,  1932,  be  denied   with  the 
exception  of  that  particular  portion  of    the  order  which  reads, 
ia  words  and  figures,  as  follows* 
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*'1&K   £***  J*tro»olltf»  Tr*s*  Compaq,  Beeeirex  herein, 
.    J®  Z*t   recovsr  rroa  **"  W&S  Frank  Benjamin  the 
sua  of  *-.96£»G0  and  hare  execution  thersf ©x« , 

ajb  j»  mae,t-  i  ■  ummm  mm  l&e«*i*fe  that  portion  of  th*  *«*»« 


in  respect  to  the  modification  of  that  particular  portion  of  tiut 
upon  the  hearings  had  in  ,hie  eroise*  * 

«h,  »«*£J?2k&JX*$g.  °i  Mass  1£?  Sr  £*— 

fc««.4«»  ./?«    filat  the  said  WU«E  BTiJSfJAMIIf  has  testified  w©»  the 
??2*r "SriVJ4!  CaUr  that  the  su*  of  f0"  ^dr^d   fifty  dolors 

due  to  Kt^V^r^Jf**^  J*W;00  found  in  said  order  to  he 
item.!     fifl      S  far«  «»  Keeeirer,  is  comprised  of   the  following 

iSff    * f*r,st»    fche  su*  ef  ^66.00  representing  the  bailee  L  fir     1. 

L«S,      RJi?  arrears,  second,  the  sua  of  four  huitd^d  fifty 
It     h»  i!n  "^•••atiag  payment  due  on  acccmntof   th"rSt«l 

of   the  said   premises  for   the  period   eomt-^neimff     «^i«t   T    imo  j 

>».m«taf  Uw  rental  £0  bo  Su~ -or  tki  L't  h,i?  If  it!^      '2i 
of     usmat  ■»»«.  nnr  ,},.„     ^,     ,      f;  -w    Af*-'»  naif  or  the  month 

i«  »SL^.         dUe  ***  SlJOiad  aot  *******  taw  bean  ESffit 

"Tft-SUfiit     That  it  would  appear   lo  he  only  fair  8«i 
equitable   that   the  ©aid  Jfc.;JK  &  WAMIff  he  er4it"d  Jith  thl^L-  ** 
four  hundred   and  fifty  doll- ™   f*/*n  £•%?*!?  *t&  tk€  swa  ** 

the  performance*   *2  Hrl'a  nUof  I  J  *2^l2  H  "*<«'* »J  '« 

he  ^Bnii*ri  fev  Ti,«       7^  toTon*Jw«  oi    &?  id  l©e>-e  !?nd   that  said  monev 

the  Reeeirer  and  against    the  said  MUM  ^JJ^lTtnt  Itllr 
nine  hundred   sixty-six  dollars  (ftoi*  nn>     w  f  ^1?  %he  SUB  of 
for  a  decree  in  f««J  J  7v         JW*.00),  he  modified   to  provide 
six  dollars^L  'SI?     S   thef^dd  ^^  i«  the  sum  of  iixtj- 
«t«2  S  J^il'j^S1?*  nt1}  ,Tllat  tlls  "wtloa  t0  ™^«  ^  order 
that   the  order  L  J2?f  J*/?1*!  ??     UgU8t  30'  1932  fes  *«ii«l»   and 

^if^tJoT^ir^^su^        and  aff-*  *ufe  ^ 

The  exeeptiene  of  Benjamin  to  the  master* a  report  were 
orerruled  and  the  follo*in*  deeretal  ord^r,  date?  November  7,  W*3, 
*as  entered t 


I 


MYi. 


•    .    • 

. 

.' 

, 


, 


• 


'   ■ 


I 


:  :;  '  '     ',. 


: 
>, 


. 


,  Si  I  V    - ' 


1 


■  ■  ■ 

: 


I 


"This  matter  coming  on  to  be  heard  this  day  by  the 
court  in  accordance  with  the  order  heretofore  entered  setting 
this  cause  for  hearing,  and  it  appearing  to  the  ©cart  that 
certain  objections  filed  oh  behalf  of  Frank  Benjamin  to  the 
report  of  Pennle  £•  Soil  treat  St,   Master  ia  Chancery  heretofore 
filed  herein  were  ordered  to  stand  a©  objections  to  ©aid  resort  , 
aad  it  further  appear  lag  to  the  Court  that  oa  August  30 9  1932, 
a  certain  order  was  entered  herein  by  the  Honorable  Joseph  B. 
Bar  id*  Judge  of  this  Court,  aad  oa  to-®it,  the  first  day  of 
September,  1932,  the  said  Frank  Benjamin*  by  hie  solicitor, 
moved  ths  Court  to  raoate  the  ©rtiar  of  the  ©aid  Judge  Oarld. 
entered  oa  ugttst  30,  1932,  and  upon  hearing  the  said  motion 
the  same  was,  en  motion  of  solicitor  for  Frank  Benjamin*  referred 
to  the  Honorable  Peal©  B.  .'julllran  Jr.  .Master  in  Chancery  of 
thl©  Court,  to  take  proofs  and  report  hie  conclusion©  of  law 
and  fact  thereon  to  this  Court i  and  no**  this  matter  coming  on 
to  be  heard  on  $at  exceptions  to  ©aid  Master* 8  Report  filed  on 
behalf  of  ©aid  Frank  Benjamin,  and  the  Court  baring  considered. 
•ald  Beport  and  baring  heard  the  arguments  of  counsel  thereon, 
finds  that  the  ©aid  Report  of  the  ©aid  imnl©  ,3.  Sallira*  Jr# 
Master  in  Chancery,  should  bo  in  all  respeet®  confirmed* 

*«%***  .lltJ*   ^^^©fore,  Ordered,  Adjudged  aad  Beoreed* 
UJ>  That  the  Beport  of  Vaster  in  Chancery,  j)enis  B*  Sullivan  Jr., 
heretofore  filed  herein  on  Oct*  30th,  1938,  be  and  the  ©**•  1© 
in  all  respect©  confirmed,  and  the  exceptions  heretofore  filed  to 
©aid  Report  on  behalf  of  said  Frank  Benjamin,  be  aad  they  are 
hereby  overruled* 

(2)  That  the  order  heretofore  entered  herein  by  the  Honorable 
Joseph  B.  Barid,  on  nug.  30,  1932,  be  modified  so  as  to  strike 
out  the  portion  thereof  reading  a®  follow©*  »(4)  That  Metropolitan 
trust  Co.  Beeeirsr  herein,  do  hare  and  reeorer  from  the  said  Pranfc 
Benjamia  the  sum  of  l?96©.00  and  hare  execution  therafor.' 

(3)  That  Metropolitan  Trust  Co,  Beeeirer  herein,  do  hare  and  recorer 
from  the  said  Prank  Benjamin  the  sum  of  $66.00  aad  hare  execution 
therefor* 

(4)  That  the  motion  heretofore  filed  herein  on  behalf  of  Prank 
Benjamin  to  raoate  the  said  erdar  of  the  Honorable  Joseph  B.  Bartd, 
catered  oa  tug.  30,  1932,  be  and  the  same  i©  hereby  denied. 

15}  That  except  as  hereinbefore  modified  the  aaid  order  of  the 
said  Honorable  Joseph  B*  Oarid  heretofore  entered  on  ug.  30,  1938. 
be  and  the  same  is  hereby  in  all  respects  confirmed.* 

Practically  all  of  the  argument  of  plaintiff  ia  error 
Benjamin  Is  derated  to  the  contention  that  the  order  entered  by 
Judge  Barid,  en  -uguat  SO,  1932,  was  "surreptitiously"  obtained  and 
that  Judge  ]>ar!d  should  hare  promptly  set  the  a  erne  aside  apon  plain- 
tiff In  error* ©  motion,  made  on  September  1,  1932.  It  1©  entirely 
unnecessary  to  consider  the  labored  argument  that  the  order  in 
question  ms  "surreptitiously"  entered,  for  Is  it  necessary  for 
u©  to  consider  the  merits  of  that  order,  for  It  appeal®  that  on 
September  1,  1932,  Judge  Darid  entered  the  following  orderi 
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*&U&±imM^&M£&&m  tm  *****  B^amln  it  is 
order©??  that  the  motion  of  !  rank  Benjamin  to  vacate  and  set 
aside  the  order  entered  herein  on    \ugust  30,  1932,  be  and  is 
hereby  referred   to  tester   in  Chancery  l-enis  Uulllvan  Jr.   to 
hear  evidence  and  report  his  findings  and  conclusions  on  the 
law  and  facts  and  report   same   to  this  Court  including  it®  efreet 
under  the  order  entered  fey  Judge  Kavanagh  July  22,  1938. 

/I*  %*  fnr%hBT  •■MMi   that   e®id   Krank  Benjamin  shall 
not  be  evicted  from  the  premises  pending  the  disposition  hereof ♦* 
t  ltajLics  ours ■ y 

It  will  he  noted   that  this  order  w*a  made  upon  motion  of  plaintiff 
in  error  Benjamin.       the  motion  was  made  during  the  vacation  period 
and  at  a  time  when  the  emergency  chancellor  was  burdened   with  work, 
and  the  reference  to  the  master  was  designed  to  bring  about  a 
prompt  determination  of  thafe  motion, 

Ta«  report  of  the  master  speaks  for  itself,     m  certif- 
icate of  evidence  has  been  filed  in  the  cage,  there  is  nothing  ia 
the  record   to  challenge  the  correctness  of  the  master's  findings, 
and   the  chancellor  was  fully  justified  in  sustaining  the  report . 
ven  if  it  be  assumed   that   there  was  a  secret  understanding  between 
Woodworth  and  plaintiff  in  error  Benjamin  in  reference  to  the  lease 
ia  question,  nevertheless,   such  understanding,  especially  in  view 
Of  the  result  of  plaintiff  in  error's  former  connection  *ith  the 
property,  ^ould  amount  to  a  fraud  upon  the  receiver,  the  officer 
of  the  court,  and   the  chancellor  would  have  the  right  to  disregard 
the  alleged  understanding  between  '-.<<' ood*orta  and  plaintiff  in  error, 
upon  which  the  latter  bases  his  right  to  possession  and  control  of 
the  premises.     In  conclusion  we  may  say  that  we  find  no  warrant  ia 
the  record  to  justify  plaintiff  in  error's  criticism  of  Judge 
©avid  and   the  solicitors  for  defendants  in  error. 

finding  no  merit  la  this  writ  of  error,   the  decretal 
order  of  November  7,  1932,  is  affirmed. 

jbgistax  mm»  of  mv<mmi  ?,  1932 ,  Ararat®* 

Gridley,  P.  J.,  and  Sullivan,  J.,  concur* 
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ttSOHKB  OF    ?HS  SfAT«  OP  liiJBOIS 
ex  rel.  JTOHBT  8.  ft0$ffi% 

(Petitioner)     iMfendant  in  iSrr©*, 

v# 

SIMDV  MAJm,  gift  MM£tf£4   IDA 
FGSjTSBIRG,   M0L&I3  TaXBOT  and 
HRRMtti  H.   MAOGll', 

/Respondents* 


asacR  to  corornr 

GOIff.T   OF  CO€K 
COBBTT» 


SIMO*  MAJJH,  BSfir  KDM»-<m  and 
IB  MAI  H.  KASeiB, 

Plaintiff e  in  srre*. 


$78  I.A.6271 


»•  JU   "    ..3AKLAS  8»Stl»i  TBS  OPIWTOlf  OF  TH?  GOtf  T« 

There  was  filed,  In  the  County  court  ©f  Cook  county, 
fey  Joan  s.  Ruaeh,  ehie?  cl*r«  of  the  hoard  of  election  eosamissionero 
of  the  ctty  of  Chicago,  a  petition  against  .Simon  Mann,  .den  I^oro^its, 
Ida  Rosenberg,  ;olli©  Taloot  and.  Hermn  H.  Jteggid,  vhioh  recites 
that  on  November  a,  1932,  a  general  election  wag  held  in  Chicago, 
at  which  various  candidates  of  different  political  parties  were 
voted  upon j  that  respondents  served  as  judges  and  clerks  of  elec- 
tion at  that  election  in  the  9th  precinct  of  the  «j*th  wardj  "that 
oertain  misconduct  and  misbehavior  which  is  hereinafter  alleged  of 
the  said  respondents  as  such  judges  and  clerks  of  said  election  at 
and  during  said  election  constitutes  a  criminal  offense  or  criminal 
offenses  against  the  People  of  the  3tate  of  Illinois,  and  also 
constitutes  contempt  or  contempts*  of  said  courts  that  respondents, 
while  so  ■  erring,  fraudulently  and  unlawfully  ®ad©  a  false  canvass, 
tally,  proclamation  and  return  of  the  votes  so  cast  in  said 
pr seine t  at  said  election,  and  were  guilty  of  corrupt  sad 
fraudulent  conduct  and  practice  in  their  duties  as  judges  and 
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clerka  of  said  election!  that  at  said  election  there  were  24 
candidates  for  the  office  of  associate  judge  of  the  Municipal 
court  of  Chicago,  of  which  number  12  were  to  be  eleeted.   the 
petition  sets  forth  in  &    '■    il  -ha  canvass,  tally  and  return  made 
by  the  judge©  and  clerks  *s  to  each  indiviuu&l  candidate  for  said 
office  and  the  actual  vote  cast  for  each  of  the  e--.mdid**tes  for 
aaid  office,  and  "that  the  discrepancies  between  the  returns  of 
the  respondents  herein  and  the  actual  vote  cast  for  snail  of  the 
candidates  for  associate  Judge  of  the  Municipal  Court  of  Chicago 
*ae  caused  by  and  through  the  fraudulent ,  corrupt  and  unlawful 
acts  ©f  a&id  respondents  herein.1*   The  petition  prays  that  a  rule 
be  entered  upon  respondents  to  sho^  cause  why  they  should  not  be 
held  in  contempt  of  court*  fund   euch  a  rule  »as  entered* 

It  was  admitted  that  at  the  said  election  respondent* 
Mann  and  Rosenberg  served  at  Hnpubliean  Judges  of  election* 
respondent  Horowitz  as  a  Democratic  judge*  and  that  respondents 
Talbot  and  Maggies  served  as  Democratic  clerks  of  election* 

On  hearing  of  evidence  in  open  sour 6  each  of  she 

respondents  was  found  "guilty  of  misconduct  and  misbehavior  as 

an  officer  of  the  County  Court  of  Cook  County."  Horowitz  was 

sentenced  to  the  county  jail  for  the  period  ei  one  y$&r*   iaaggid 

for  the  period  of  90  days,  Talbot  for  the  period  of  20  days* 

Mann 
Bosenberg  for  the  period  of  SO  days*  arid/for  the  period  of  SO 

days.   Ihia  writ  of  error,  g««  37,25»,  was  sued  out  by  respondents 
Morowitst  Maggid  and  Mann.  A  like  *rit  of  «rror,  Uo«  3?»267,  was 
sued  out  by  respondents  Rosenberg  and  Talbot  and  consolidated  for 
hearing  in  this  court  with  the  first  one* 

Respondents  contend  that  the  finding  and  Judgment  are 
contrary  to  the  weight  of  the  evidence,  aespondents  argue  that 
the  case  for  petitioner  depends  upon  the  testimony  of  Hounds* 
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th*  mmmmm  «p«rt.    vP*n  t««  *«**  **  ™*  ^^  that  «»« 

the  .i^Uoa  in     uestion  there  wps  «,  nation  oonteot   go*  entitled 
Heller  v.  fegfaB*   eonrfmetod  before  Judge  Hangs*,  «&£gfe  involved  a 
recount  of   the  ballots  oast  in  the  precinct   in  question  for  associate 
Juc*get   of   the   aunioipai  court  of  r?hic*go.       ^«rla,.  tfet  Tec0URt  ^ 
ballots  cast   in  the  precinct   in    uestion  *«••  numbered,  on  the  reverse 
side,  1   to  470,   inclusive.     These  ballots  *ere  produced   in  the  in- 
otant  preceding  by  petitions,  and  respondents  stipulated  that  the 
ballots  *,re  in  the  eare  M   cu .tody  of  petitioner.       Margaret  lannan 
testified  that   the  ballets  me  the  same  that  ^itn®ss  Rounds  had 
previously  examined.       Rounds   testified,   inter  ajoa,    that  *hen  he 
made  the  **id   examination  he  found  that  the  ballots  had  been  numbered, 
that  he  examine,:   •***  ballot  separately  and  mode  a  HMM^NH  of  his 
findings,     that  he  found  that  the  ballots  had  been  divided  into  five 
groups,  one  of  101  ballot®,  one  of  7*  ballots,  one  of  17  ballots, 
one  of  5  ballots,  and  one  of  13  ballots    that    in  the  101  group  ho 
found  that  19  ballots  had  boon  marked  by  only  one  person,   that   tho 
other  82  ballots  had  eroeeos  on  them  that  were  made  by  mere  than  one 
person}      that   in  the  79  group  there  *ere  7  ballots  that  had  been 
Jerked  by  only  One  person  and  72  ballots  that  had  bean  narked  by 
•ore  than  one  person.       The  witness  made  no  summary  of  the  13  and 
17  groups.       the  respondents  contend  that  the  ballots  were  not 
reoeived   in  aridence  as   exhibits  and  that  Bounds  Mid  not  make  an 
analysis  of  the  ballots  before  the  trial  court."       The  ballots  *«r« 
in  M*t  during  the   examination  of  bounds,  and  counsel  for  respond- 
ente  moved  that  they  be  impounded  as  exhibits  and  made  a  part  of 
the  record.     The   trial  eourt  stated   that  be  would  take  the  siotion 
under  advisement  and  if   the  respondents  needed  a  record  ho  would 
pass  upon  the  motion  at   that  timo.     Counsel  for  petitioner  objected 
to  the  ballots  being  made  a  part  of   the  record.       t  the  conclusion 
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of  the  evidence  it  was  stipulated  by  petitioner  and  respondent* 
that  photootetie  copies  of  the  ballots  ni~ht  be  ree^ired  *nd  in- 
corporated In  fife*  Mil  of  exceptions,  are*  en  order  **e  mtm#e    to 
that  effect.       fcg  Mil  0^  exceptions  *e  find  photostatic  copies 
of  the  face  and  rmrM  sides  of  the  470  bnllota*   That  the  470 
ballots  brought  into  court  it  the  hiring  WWPS  the  ballots  returned 
by  the  precinct  election  officials  to  the  election  eemaise loners' 
office  as  the  ballot  a  **•*  at  the  election  la  question  t9«fl^ 
from  tha  feet  tm&i  each  ballot;  is  initialed,  as  the  law  requires, 
by  one  of  the  ?1  ctton  Judges.   If  there  had  been  any  question  as 
to  the  genuineness  of  the  ballots  brought  into  court ,  respondents 
Soroirita,  Mann  and  Rossnbsrg,  election  judges,  had  full  opportunity 
to  dispute  the  initiels  upon  the  ballots.  mne   of  then*  in 
testifying,  question:  d  the  genuineness  of  the  ballots.   hile 
v-ounda,  in  giving  his  testimony*  referred  t*  the  ballots  b:  number, 
both  petitioner  and  respondent*  were  -.ivsn  the  right  and  opportunity 
to  oaU  his  attention  to  the  ballots,  uhioh  *er*  before  the  trial 
eourt.  in  fact,  counsel  for  respondents  required  the  witness  at 
one   tine  to  examine  a  certain  ballot  and  :o  testify  in  reference 
to  the  sane  without  the  aid  of  his  nsMSftsagn  and  the  witness  -,«as 
cross-examined  at  length  in  reference  to  the  ballot,  and  counsel 
had  the  opportunity,  if  he  eared,  to  exercise  it,  to  e*uae  the  -Utness 
to  testify  as  to  all  the  ballots  solely  fro®  an  inspection  of  the 
same,  The  record  shows  that  the  trial  court  inspected  the  ballot* 
and  at  the  conclusion  of  tho  evidence  for  petitioner  stated  that  as 
to  "large  numbers  of  the  ballots, ■  ft***  had  *®<sn   asarkad  by  more  than 
one  person  and  that  the  fraudulent  marking©  on  the  ballots  had  he&n 
placed  on  then  while  they  were  in  tho  custody  of  the  precinct 
eleotion  officials  *bec?mse  they  counted  then  with  these  narks  on 
then,"  and  that  as  the  fcallots  were  in  the  custody  and  control  of 
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the  precinct   election  officials  he   thought  it   only  fair  to  the 
respond ente   to   esy   |fe*|  te  *ould   like   to  hear   from  them  rh|  hare 
their  explanations  as   to  the   »«i  .     foun-1  tspca  the  ballots. 

I  espondentss   intrOdtttaa   testimony  to  the  effect   that 
no  voter  ashed  for  -id   in  mxktxg  his  h-llet  and  that  no  one 
eccoapanied  r.ny  vot-r  into  i  to  ting  booth;    that  no  one  but  the 
judges  had   the  cur  tody  rod  control  of  the  ballots  during  the 
el?ction;   thst   it  less  not  possible   for  a  vot^r  to  go  from  one 
booth  to  another  booth}   that  no  one  but   the  voters  placed   any 
marks  m  snv  of  the  judicial  ballets   sxeept    the  judge  *he  placed 
his   initial*   on  the  back  of  a  ballot.       ?ha  Judges  testified    that 
the  elsrka  did  not  handle  the  ballets  and   that  they  apparently 
tallied  the  votes   in  accordance  with  the  announcements  «ftde  bjr 
the  judges.     Beapoadeat*  Maggid   and  Talbot,   clerks  of  election, 
testified    that    they  did  not  handle  any  of    *he  ballet^   that  they 
tallied   the  rotaa  exactly  as   they  were  called  by  fcho  judges  *nd 
ttet   they  *oultt  have  objected  had    they  seen  any  evidence  of  fraud 
on  the  p&rt  of  the  judges.       That  many  b&ilota  mx*   improperly 
eountae,  even   if  the  testimony  that   the   crosses  upon  the  mm 
were  made  by  more  than  one  parson  be  disregarded,  clearly  appears 
from  the  testimony  of  the  respondents  who  acted  as  judges*     The 
position  of  the  respondents  ^aa  that  the  mistake  in  counting 
was  an  honest  one.     3aeh  of  the  respondents  denied  pl-.-jirr   any 
marks  upon  the  faos  of  the  bailors  and   eaeh  denied  tmy  knowledge 
of  fraudulent  or  improper  eoaduot  on  the  part  of  any  of  the  other 
officials.       Hei3poad*nt  Mann  testified    that  he  had   attended  Judge 
Jareeki*s  school  of  instruction  for  election  officials,  that  he 
had  the  printed  book  of  instructions  issued  by  the  County  court 
for  the  benefit  of  election  officials,  and  that  he  had   studied 
the  same*       Respondent  Rosenberg  testified  fcfe&t  she  understood 
■what  her  duties  as  a  judges  of   sl:-ctl«a  >m«.     Bespond^nt  More  *ita 


-    • 


i  .      . 

■ 

.      .  ...  . 

,...■' 

■ 

.    ■  • 
.  .        . 

.    .  •  ■      •  .\c 

,  .  •    '     .     ■>■■       ■■■■::•■ 

■'•■'•'•'•' 
..„.  I 


- 

I 

i       .■ 

a  Of 
Q     i   ■  ' 

■  I  c  ■ 

■  '       .  ■'  '  o 

i  ■  ...  . 

I 
-  ... 

'  tad* 


testified   that  he  had  eertad  ft*  B  Judge-  of  4lft«tloa  prior  to  the 
nlaotion  la  ^ueationi   that  the  night  fc*fO*a  the  alaatlaa  in  question 
the  pr eoiaot  captain,  I^ratie  SoldTwrg,   told  hi*  "thflWO  would  ho  a 
▼aeaney,*  and  asfctd   MM  to  ©orao  14   th«  polling  place  and  Ml«i 
Re  one  oi    :.he  4ttdg«aj    what  he  *9INN  I   tha  polling  ping*  in 

question  in  th*  morning  and  *fci  •«***  ia  fed    utt   ■  ;>>dge  of 

election}  tha^  he»  the  vltaaaot  had  aafora  that  tlm  gdRs  to  tha 
precinct  e^ptnin  and  aofced  hi*  if  h*  could  not  ha  appointed  ah 
election  official. 

Counsel t   tn  their  argument #  erroneously  a»su*a  that    y» 
instant  ease  necessarily  invelres  a  ehnrge  of  forgery  agsinat 
respondents,  and  hate  cited  nuacrous  eases  ee&ring  upon  th*  sua* 
J*ct  of  forgery.       Tha  eh*,rg®  against  respondents  io  that   ihey 
fraudulently  and  unlawfully  made  a  falsa  e&arasa*  tally,  pre- 
clacte&iaa  aftd   rstura  «f  ih*  rotes  eset   ia  said  pr^cinot  at  said 
election  and   fchml  x,h*y  wrs  guilty  of  corrupt  and  fraudulent 
conduct  and  pr  ctica  in  their  du  i(>a  Of  judges  pad  elarka  of 
said  election.       j-'hs   iheery  of   the  petition*?  is  that  it  to  not 
essential  ^hat  the  p*eef   »fa©»   that   a  tf  ■ 6|  indent  g&aood  ssnrlrs  en 
the  oeiletoi     that  tha  proof  «ho«»  Ufiat  a&rfcn  war©  placed  on  She 
hallo t a  oy  persona  other  than  *h&  voters  and   its*!  such  iwpronor 
and  illegal  sarklng  was  dona  aith  tha  knosladge  and  aequiaseeaeo 
of  tha  respondents.     Tha  respondents  contend  that    fclw  teatiaaay 
of  Hounds  ia  entitled   to  Utile,  ix  &ny»  weight.       IgttSdi    teotifio* 
that  ho  was  an  exaainer  of  disputed  caeua»nu>  »Jid  had  hean  ao 
engaged  for  t^eaty-seren  y*«.re|  that  ho  had.  laade  examinations  and 
rendered  opinions  in  2,S®Q  disputed  daeiawat  enseal     that  he  had 
testified  ia  orer  800  taeaef  that  he  «aa  the  gffitlaX  haw* writing 
expert  for  the    '.**rleaa  S»r©t»c&iva  league  working  far  the  itepartannt 
of  Justice  daring  the     orld  iatfj  that  he  was  handwriting  expert  for 


- 

■ 


'    ■ 
- 


M  I 


■■ 
. 

■ 
1 

: 

■ 

"      ' 

■'\,   to 


-7» 

the  government  in  the  I*  W*  fc%  cases   tried  before  Judge  Ltmdis  in 
lild,   and   that  he  had  bean  cuxloc;   tm    i  fond   1  Ltittj    expert   in  many 
Other  famous    eri«iinal  cases*        ^ho  respondents  had  ample  opportunity 
to   introduce  expert,   testimony    Ul  rebuttal  of  bktt  evidence,  bu;,   they 
did  not  do  so*        They  now   claim  that   they  were  not,  given  prpper 
notice   that  petitioner  intended,  a»  part   of   MM   mM$    '-a   introduce 
the  testimony  of  bounds.     rhi»  is  an  afterthought.       hen  ilouodo 
wae  culled   as  a  witness  counsel  for   respondents  merely  tftatad   thai 
he   "did  not  know  much  about  Mr*  Bounds'    qualifications,"   and  there- 
upon petitioner  proceed  ad   to  qualify  the  witness,   and  subsequently 
thereto  no  objection  of  any  kind  was  made   to  Ma   testifying*     The 
trial  court   saw  the  witness  and  was  beet  qualified   to  judge  of 
his  credibility.     In  addition*  the  trial  court  stated   that  ho 
found   from  an  inspection  of   the  ballots  that    they  corroborated   the 
testimony  of  Hounds.      ,fter  a  careful  examination  of   the  ballots 
wo  find  ourselves  in  accord  with  the  court's  finding  in  that  regard* 
We  are  satisfied  that  the  judgment  of  she  court,  finning  respondents 
Mann*  Horowitz  and  Rosenberg  guilty  ox  misconduct  mi  misbehavior 
as  officers  of  the  County  court  of  Cook  county*  is  fully  justified 
by  the  proof.     The  city  Election  la^  places  the  responsibility 
of   the  conduct  of   the  election,   the  canvass  of   the  votes  and  the 
return  of   the  ballots  cast,  upon  the  judges,     the  clerks  are  not 
permitted  to  count  the  ballots  nor   to  handle  them*     iSaoh  of  the 
judges  handled  ballots,  initialed  certain  of  them,  took  part  la 
the  counting  of  the  judicial  ballots  and  the  announcements  made  to 
the  clerks,  and  each  of  the  judges  testified  that  no  one  sare  the 
voters  and   the  judges  handled   the  hsllote  at  any  tiiae.     ag  the 
undisputed  evidence  shows  that  crosses  «are  placed  on  many  billots 
by  persons  other  than  the  voters,   the  only  reasonable   conclusion 
that  can  be  drawn  from  the  facts  and  circumstances  is  that  such 
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crosses  wer©  placed  en  the  Ballots  with  the  knowledge  and 
acquiescence  of  the  judges*    e  are  of  the  ©pinion,  however, 
that  the  Judgment  of  the  trial  court  finding  respondents  Maggid 
and  Talbot  guilty  is  net  warranted  by  the  evidence,  as  there  is 
no  fact  or  circumstance  in  the  case  from  which  it  can  he  reason- 
ably inferred  that  they  knew  that  crosses  were  plaoed  on  ballots 
by  persons  ether  than  the  voters  or  that  the  Judges  were  not  making 
honest  announcement  I  of  the  rotes  cast.  In  SSS&SJSL, rel ...  Busoii  v. 
I**11^!  277  ln'  A*>P«  18$»  we  sustained  a  Judgment  finding  the 
clerks,  as  well  as  the  judges,  guilty,  but  there  it  appeared  that 
the  clerks  knew  that  there  had  been  no  count  made  of  the  votes  east 
but,  nevertheless,  obeyed  the  orders  of  the  Judges  to  enter  upon 
the  official  return  sheet  certain  tallies  for  various  candidates, 

Eespondents  contend  that  the  trial  court  should  have 
allowed  their  motion,  mads  prior  to  the  eoomsnceaent  of  the  trial, 
that  each  respondent  be  allowed  a  separate  trial,   fh.«?re  is  no 
merit  in  this  contention.  See  people  v.  MadjjL,  337  111,  169,  170, 
wherein  the  court  held  that  *a  person  charged  with  contempt  of 
court  is  not  entitled  to  a  Jury  trial  of  ihs  charge  or  a  triol 
separate  from  these  charged  Jointly  with  him.-   that  case  also 
involved  a  proceeding  to  punish  for  contempt  certain  election 
officials  under  section  13  of  art.  II  of  the  City  mecvion  law. 

Respondents  contend  that  the  petitioner  was  obliged  to 
establish  the  guilt  of  respondents  beyond  a  reasonable  doubt,  fft 
held  in  iieople.  ex  rel..^seh  v.  r.ivlin,  sujarajp,  1*5),  that 
petitioner  wa3  not  required  to  prove  the  guilt  of  respondents 
beyond  ■  reasonable  doubt.  He  .-ever,  even  if  the  principle  of  law 
relied  upon  by  respondents  is  here  applicable  we  are  satisfied 
that  petitioner  successfully  bore  the  burden  imposed  by  that  rule 
in  so  far  as  the  charge  against  respondents  Mann,  M©r©-«itz  and 
Soaenberg  is  concerned. 
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>oa-1aflt»   contend    that  the  ^ndgm^nt  erder  is  void   in 

that  it   ftt&i    ,o  recite  that  the  re^pond^ats  ^era  prssisnt  la  open 

court  at  the  time  of  Wlfl   ^ntry  of  the  Judgsseat  order.     There  is 

no  aerlt   in  this   eont*ntion»  **.$  the  judgment  order  recites  that 

each  of   the  respond :nVi  &$$ea?<tf  pfrsonilly  ia  court,   and  hy 

their  counsel »  at   the  time  of  the  *?atry  of  the  Judgment  order* 

The  Judgmsnt   ©rdar  of  the  bounty  court   of  rook  county 

in  s©  far  aa  it  jspplias   to  respondents  '-"iisoa  Msaa  and  Ban  Moroalts* 

It  -f firmed;   and    'n  so  far  as  that  ©rder  applies  to  respondeat 

Herman  K*  liaggid   the   cause  in  reversed  and  rsasnded. 

jr^BOMSST   C   :  W  .    ■  '  TTS 

6IKOW  I1AHH  AS3  BIN  I*.  33  M£B| 

AS   TO  E  83GKJ    It  8.  13), 

SAUSa  :■    V     16KB   £JTD  R33KA.ir.D-.vE. 

Sr id ley 5  ?.  J.,  and     all Iran*  J.,  concur • 
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(Petitioner)         itofeadaat   la  Mrror, 


Bims  mm,  mm  m\o»xx4t  id* 

H03ZSBSRG,   MOILr..  f^UOT,   H'.HIWT 
fieepoaS  onto  • 


IDA  EOI 


&311E3  and  JREUJIS  fAttttZ* 

Plaint iff a  in  Srror. 


H  TO   GOQXTT 
COffiif  OF  600K 


J-e/i®     O  /JW  t> 


Taio  case  was  consolidated  for  noting  *i*a  eaee 
So.  57259,  rooplo^of  the  Stato  of  mW-JKLZSU iphn  a.  ***eh 
*.  ^8  et  „!.,   in  which  we  hav#   this  day  filed  an  opinion  and 
la  whieh  the  pleading*  and  Material  *****  iaYelYad  in  the  iaetant 
**M  are  stated.     We  hare  in  that  opinion  set  forth  our  eon- 
cluoions  louring  the  aattera  involred  in  the  arit  of  er«»r  in 
the  instant  in,  and  for  th«  reasons  there  stated  the  Judgment 
order  of  the  County  oourt  of  Cook  county  in  the  in.taat  oaoe, 
*©.  37267,  ia  so  far  w  it  &ppUes  te  r.spoadfmt  lia  BoMB1(|rt# 
ia  affiled,  and  in  So  far  an  that  order  applies  to  respondent 
Mollie  falhot  the  cause  i»  reversed  and  remanded. 


Ridley,  £#  j.#   a^   auUlTaa#  j.#   eomnup# 
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Appolloe, 


COMFASY  OF  AJTMCA,  ft 
0OXpO3f&fctOB, 

appellant. 


af#k.*l  i^'Oir  mmxcwM,  cow? 

OF  CHICAGO. 


-  i.A.628 

WBt*   JUB?IC£   3CASLAH  BSI4VttRha>  ?HE  ftPIKOf  OF  TUB  ££M« 


^lainttff  sued  defendant  upon  four  Industrial  life 
insurance  pelioies  issued  by  defendant  on  tha  life  of  Buth  3* 
Orider,  sister  of  plaintiff.     A  jury  returned  a  Tordiet  finding 
the  issues  against  defendant  and  assessing  plaintiff®  damages 
at   the  sua  of  | 2,800.         Defendant  appeals  from  a  Judgment 
entered  upon  the  verdict. 

Plaintiff's  statement  of  claim  is,  in  substanee,  m 
follows*     That  Ruth  B.  Orider,  prior  to  her  death,  took  out  four 
life  ineuraaee  polieies  with  defendant,   the  numbers  and  fade 
values  of   the  polielee  being  as  follows*     #46837069*  |2S2| 
#49006947,  |246|  #67638458,  *M4,   sad  #93769743,  $189|   that  by 
the  terms  of  the  policies  defendant  became  liable  to  pay,  upon 
tha  d&ath  of  Puth  &  Orider,  tha  faee  value  of  the  polieies, 
and  upon  the  death  of  the  latter  by  accidental  means  defendant 
became  liable  to  pay  double  the  face  value-  of  the  policies,  ©r 

,100?  that   the  polieies  provide  that  upon  the  death  of  Ruth 
1.  Srider  defendant  premises  to  pay  to  the  executor  or  administrator 
of  her  estate,  or  to  any  person  appearing  to  defendant  to  he  equitably 
entitled   to  the  same,  the  benefit®  under  the  policies!   that  Ruth 
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1.  Grider  died  oa  MoTsmber  13,  1S32J  that  her  ft*&tJt  w.ib  caused  by 
her  accidentally  tailing  an  ©vardose  of  veronal,  cojuftonly  kneian  as 
a  sleeping  pot ion I  that  at  the  time  of  her  death  the  four  policies 
were  in  full  force  and  effeet  and  defendant  became  liable  to  pay 
a  death  benefit  undei*  the  policies  double  the  amount  of  the  faoe 
value,  ox  .:£»5G0j  that  prior  to  her  death  she  made  an  assignment  of 
the  benefits  under  the  policies  to  har  sister*  plaintiff,  and  in 
pursuance  of  the  assignment  2*uth  delivered  the  four  policies  to 
plaintiff  |  th:t  Garvin  Grider,  the  husband  of  Euth,  by  fraud  and 
misrepresentation,  scoured  the  polioiea  from  plaintiff  and  subse- 
quently presented  them  to  defendant  in  his  ©*n  name  and  claimed  the 
benefits  thereunder!  that  prior  to  any  payment  to  Garvin  Sridex  on 
the  policies,  plaint  ill  notified  defendant  of  the  assignment  of  the 
policies  to  her,  also  notified  defendant  that  Garvin  arid ex  had 
obtained  the  policies  through  fraud  and  misrepresentation,  and 
notified  defendant  that  the  benefits  under  the  policies  should  be 
paid  to  plaintiff  and  not  to  Garvin  Grider  f  that  at  the  time  plain- 
tiff notified  defendant  of  the  said  assignment  and  of  the  obtaining 
of  the  policies  by  G&rvia  Grider,  defendant  promised  plaintiff 
that  it  would  see  to  it  that  the  benefits  would  be  paid  to  her} 
that  she  repeatedly  demanded  of  defendant  the  payment  of  the  benefits 
under  the  policies  to  plaintiff,  but  that  defendant  refused  and 
continues  to  refuse  to  pay  any  money  whatsoever  to  her  under  the 
policies.  "To  the  damage  of  plaintiff  in  the  sum  of  $2,500,  wherefore 
she  brings  this  suite*"   Defendant's  amended  affidavit  of  merits 
is  as  follows! 

••Frank  J.  Srach  being  first  duly  sworn,  on  oath  deposes 
and  tagfi  tk  t  he  is  the  duly  authorised  agent  of  tifeo  defendant 
corporation  in  this  behalf}  that  he  has  knowledge  of  the  facts 
and  MM  he  verily  believes  the  defendant  has  a  good  defense, 
upon  the  merits  to  the  whole  of  the  plaintiff's  demand, 

"Affiant  states  that  the  defense  of  the  defendant  is 
as  follows i 

*1.  Affiant  states  that  it  did  not  enter  into  any 
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oontractual  relationship  with  tii#  plaintiff   in  this  ease,  and, 
therefore,  it  is  not  indebted  to  the  plaintiff  in  any  sura 
whatsoever. 

*2«      \ffiant  further  states  that  the  policies   in  the 
statement  of  claim  mentioned   provide,   among  other  things,   as 
follows t 

*.v.       **>       "'^ftcility  of  Payment.   -  It   is  understood  and  agreed 
that   the  said  company  may  make  any  payment  or  grant  &ny  non- 
forfeiture provision  provide!   for   in   this  volley   to  any  relative 
by  blood  or  connection  by  marriage  of  the  Insured,  or  to  any 
person  appearing  to  said  Company  to  be  suitably  entitled    5   the 
same  by  reason  of  having  incurred  expense  on  behalf  of  the 
Insured,   for  hie  or  her  burial,   or  for  any  other  purpose  and   tha 
production  by  the  Company  of  a  rec   ipt  signed  by  any  or  either  of 
said  persons  or  of  other  sufficient  proof   of   such  payment  or  grant 
oi    such  provision  to  any  or  either  of  them  shall  be  conclusive 
evidence  that   such  payment  or  provision  has  been  made   or  granted 
to  the  person  or  persons  entitled   thereto,  and  that  all  claims 
under   this  Policy  have  been  fully  satisfied*1 

a,,..,     *^"^d  2*5*5!  ffat?B   fchat   the  defendant  did  pay  Garvin  D. 
Grider,   the  husband  of  the   insured,   the  proceeds  of  the   said   policies 
suea  upon  and   that  the  said  Garvin  D.  Grider  appeared   to  the  said 
I2»KP«2  nS  *********  e^itled    to  the  proceeds  of  said  policies 
and    that  the  Company  has  a  receipt  signed  by  the   said   Garvin  rt, 

Z^JSH   zHii  the  flftld  P^ent  «"»   ****   receipt   is   conclusive  evi- 
denoe  that  said  payment  has  been  made  and   granted    to    the  person 

satisfied!  ***  that   a11  Claim3  VWder  8&ld  ^ollclee  *»™  »••» 

mmd  Mr>««  2^ffiant  fttriJer  e*ates  ****  **»  policies  of  insurance 
sued  upon  provide,  among  other  things,   as  follows i 

,,„„,„    "!Jn  consideration  of  the  payment  of  the  weekly  premium 

fiSfl?  ?  ?  -olicy  or  until  the  enniversary  date  of  the  Policy 

5KUS tslJ  Pyeeedi^  the  seventieth  anniversary  of    the  birth  of  the 
Insured,   will  pay  at  its  Home  Of rice,  Newark,  Sew  Jereey,   immediately 
%SJZ*i?*£  due  proof    of  the  de.  th  of   the  Insured   d£iagWt.cS? 
.inuance   ot   this     oliey,    the  amount  of   insure aoe  herein  specified,   to 
the  executors   or  administrator   of   the  Incursd.'  ' 

Sl»^i?,?i*"tataa«t?ft   tfee  *********  paid   the  sum  of  One  Thousand  Two 
Hundred  Fifty-one  Dollars  and  Thirty  Cents  (|l, 251.30),   the  face  amount 

huth  I.  grider,   deceased,   and  husband  of   the   insured   and  also  paid  the 
S^°f  Ig?*  Hu?drf*  Flfty  hilars   (#850.00)  to  Garvia  D.   Grider, 
administrator  of   the  Sstate  of  Futh  S.   Grider,  deceased,   and  husband 
?L        A nsu*fa   *n  settlement  of   the  Accidental  Death  Benefits  under 
tne   said  policies  of   insurance  rmd  for  whioh  amount  a  judgment  was 
entered   in  the  Municipal  Court  of  Chicago   in  the   c*<.oe  of  C-arvin  D. 
^4^V^^^^g£-^f^h^i^gtgof  ^th  J.   Grider.   dec"saaed"vT 
^^^^^t^-^^^^^^BSSLM^WJ^^  ^  corporation,  dumber 
2765039,  which  judgment  ves   satisfied   in  opea~oourt  "oTTuae  20,  1*33, 
«i«<„n«.*    .Ihefefor«»   the  defendant  says   that   it   is  not   indebted   to  this 
amount*  SUm         Twenty-five  Hundred  dollars  or  any  other 

The  policies  sued  upon  are  known  as   industrial  life   insurance 
policies  and  are  payable  to  the  administrator  or  executor  of  the  insured, 
but  they  contain  the  so-called  facility  of  payment   clause,  by  ..-hich 
defendant  has  the  option  of  paying  the  proceeds  of  the  policy  t©  a 
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person  who   is  equitably  cm-itled    to  r   criye   the  insurance,  provided, 
as  plain ui if  contends  and  defendant   admits,  defendant  acts   in  good 
faith  in  making  the  payment.     Plaintiff*  s  theory  of  fact  «aui  that 
defendant  had  recognised   her  ae  equitably  entitled   to  rsceive  the 
insurance  and  had  premised   to  pay  her  the  proceeds  of  the  policies* 
The  theory  of  fact  of  def and  nt  was  that  it  did  not  recognize  plain- 
tiff as  equitably   entitled    ue  the  proceeds  of   the  policies  and   that 
it  did  not  promise   to  pay  her  the  proceeds  of   the  policies*     That 
defendant  paid   the  proceeds  of   the  policies  to  Garvin  Cfrider,  the 
husband  of   the  deceased   and   the  administrator  of  her  estate*  is 
conceded* 

In  support  of  its  contention  that  the  judgment  should  be 
reversed  and  remanded*  defend  nt  has  argue?'  many  points,       e  need 
refer  to  but  one.       Defendant  contends  that  the  verdict  and  judgment 
Of   the   trial  court  are  contrary  to   the  manifest  weight  of  the  evi- 
dence*        fter  a  very  oareful  consideration  of  nil  gke  evidence,   we 
have  reached  the  conclusion  MM»1  the  instant  contention  is  a 
meritorious  one,        s   the   case  may  be   tried   again,  w©  purposely 
refrain  from  analysing  and  comas  ant  in??  upon  the  facts  and  circum- 
stances in  '  vidence. 

The  judgment  of  the  lSanioipal  court  of  Chicago  is 
reversed  and  the  cruse  is  reminded  for  a  new  trial* 

SJ'TV     HV     .  |9  1  BtttiNH®* 

Sridley,  P*  J*,  and  Sullivan,  J.,  concur* 
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imXta  SttMBlVi     dmiaiatrator 

of  the  Sstate  of  Alfred  L*  Mttllert 

DOOO&Sed* 

ppellee » 
▼  • 

JOJU  MAK0B3  and   WU3K  f.  OLSS, 

ppaliants. 
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0?lJfIlHT  of  re  COURT. 


An  action  ©a  the  ease  brought  by  the  administrator  of 
the  estate  of   Alfred  L.  "filler *  d&ceasod »  fox  damage*;  for  the 
wrongful  death  of  Ms  Intestate.     Interline  Freight  f-ompany*  a 
corporation*  wee  originally  a  defendant,  oat  at  the  ©lose  of  alt 
the  ^Tldoaoo  plaint! -'f  dismissed   the  salt  as  to  it.     a  jury 
returned  a  word let  ft  ad  lug  defendants  'lion  aaa"  Msureus  guilty 
and  assessing  plaintiff*  s  damages  at  the  staa  of     1    ,     -»      --o fond- 
ants have  appealed  from  a  judgment  entered  upon  th#  verdict* 

defend  aat  Slen  was  engaged   la  hauling  freight  for  the 
interline  freight  Company  fro*  Chicago  to  various  points,     defendant 
Barons,  an  employee  of  'Jlen*  *as  a  licensed  chauffeur  mad  had  reads 
mm.ny  trips   la  the  lino  Of  his  employment.     On  ^.camber  17,  1W31* 
Marcus*  with  a  truck  and  trailer*  loft  for  §t«  Louis  with  a  load 
of  freight.       the  truck  and   trailer  wsre  thirty-one  feet  lone* 
the  trailer  was  seron  feet  wide*  and   they  eere*  at  tht  time*  in 
good  working  condition.     The   trailer  was  load -3d  ^ith  six  or  seven 
thousand  pounds  of  freight,      -ftcr  delivering  his  load  in  St.  Louis 
Marcus  took  on  ■  load*  for  Ohio?  go*  of  six  or  seven  thousand 
pounds.     H©  left  •%<  Louis  &n  Saturday  night*  ;':«e«m»»r  If*  about 


! 

I 

t<      .'..•■     ♦  ,  ■-•     •,  ■  ■<  ■• :     '  o  »i  t  H  ■    Mil 

,  ■.  ■  ■  •         ">  ;■  .       i  -  i  ■■■■        '*;■  ;    *,  Lv  f  ■  . ■  n ' 

.  ■  .  ;  ■- 

tea  m  «  &**»*«**»* 

■      ■      '  J 

■  ' 

abac  fcMi  oaw  -am- 

k 

■ 

;;  ,   ..■..■■■ 


eight  or  nine  o'eloek,  ejMj  drove  to  Met toon,  Illinois,  where  ft* 
epeat  the  night.       The  following  HMaitti  oa  tae  ,ay  wrta#   ^ 
generator  on  the   truek  burned  out .     He  **•  uaable  to  hare  It 
repaired.  M  it  m  .iuaday,  out  he  purebred  a  M«  Wtfeory  on  ra«to 
and  continued   towards  Chicago,         bout  eleven  o'clock  s.  m.  ha 
picked  »p  *  young  MM  aaiaed  Mar  Us  **d«i.       tfemi  drove  the  tmek 
aerthw*rd  m  a*  rate  of  %bo*t  thirty  Mies  a*  hoar  until  he 
reached  Menee,  -anywhere  between  4.40  «ad  4*4*t«     where  a©  turned 
en  the  MM  U#l  on  the  trailer,  but  because  it  mm  still  twliigtt 
ae  did  aot  turn  oa  th*  headlight*,       h,  left  MM*  at  MjfcMMMM* 
the  MM  rote  of  speed  and  mm  proceeding  north  on  route  49  *heu 
the  *mgine  began  to  sputter,  due  to  the  fact  that  the  gasoline  tan* 
***  running  dry.  and  ho  pulled  the  truek  ever  to  the  *<fge  of  the 
•utar  lane  of  route  49.  stopped  the  track,  «ad  eet  the  brake,     n*e 
shoulder  of  the  KgMM  sag  mft%  and  ssaddy  and  «**«  aot  •  **»>„  *e 
weight  of  the   track  *ad   trailer.       m  mm  then  MM  Is*  alio*  north 
•f  MM  and  a.prasiantnly  *«§*  gg»*  b^ad  MftM  «>,  *hich  Joins 
route  4y  ia  a  Y.     I  oute  49  mm  an  i*prev®<f,  MMMti  highw.  forty 
feet  ia  aidth,  with  four  traffic  lanes,   mm  for  aorthbeuad  Ml  two 
for  southbound  MMllMi     SUiatlff  wre  traveling  north,  ia  a 
Sash  automobile,  in  the  outer  or  right-hand  lane,  a%  a  speed,  ft*  ho 
estimates  it.  of  forty  to  forty-fire  railae  ft*  hour.       t  the  Hm 
•f  the  accident  and  prior  thereto,  he  had  only  **»  JuKuUigtt.  burning. 
*hica  would  aot  she*  for  MM  thmn  fifty  or  sixty  feet,       fter 
•topping  the  truck,  toreae  snitchad  off  the  tail  lights  eo  m  *e 
eeassrve  the  battery  ^  enable  hia  to  atari  the  -ngine.     Be  had 
«»de  the  eeaaeetien  and  was  in  front  of  the  truek,  in  bft*  act  of, 
m  ***  to  crank  the  MftiMj  •£»*  the  rear  Qt  m  mmm  ^  ^ 
into  fey  the  ear  driven  by  puintltt ,  ia  which  plaintiff* «  intestate, 
bis  nephew,  was  riding  ia  *»  right  front  MM*     The  tirjftfit    h«n 
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the  ear  ran  Into  the  trailer  wis  terrific*     Ths?  truck  and  trailer* 

h«»rily  leaded.  <*ith  the  er^ke  sat,  were  pashad  forward  a  distance 

of  twenty  £a«t.       /toe  §*.eh  cm?  '*©.*  practically  cut  ia  two,  and  it 

skidded  sideways  in  a    n*rth#esterly  direction,  entirely  across 

the  aighwoy.  and  c*u»e  to  a  8  top  oven  wit  a  or  slightly  aorta  of   the 

front  and  at  the  truck »  oat  on  the  opposite  &ide  of   the  roadeay. 

Plaintiff1*  intestate  Ml  iaat&ntly  killed.     It  ia  re^aoaahly  clear* 

from  the  ra«ul&«   teat  followed    the  impact*   that   plainiif;    was 

driving  «*  •  £s**eh  greater  @pe:;d   than  forty  to  forty-five  ail** 

par  hour*     The  Waited   .-:.<tatea  weather  bureau  report  showed  that  the 

sua  sot*  oa  that  day,  »t  4*21  p.m.        The  theory  of  fact  o     plaintiff 

eao  that  the  accident  happened  eery  eleae  to  5*50  o* clock  p.sa#     the 

theory  of  fact  of  defendants  «a*  that  the  accident  happened  before 

StSl  p.m.     The  I  ■Jill  U  aim  of  MM  time  of  tae  sccid^at  ia  duo  to 

the  foot  that  ate*  Id,  par.  1*,  «h#  98**  of  the  fetor  Vehicle*  ««t 

(Cahill'o  111.  R«v#  "t.}»  as  atsen4e4  ia  1933,  reads  M  fellers; 

*t?hen  upon  any  public  highway  la  Sale  -';t«te,  yuriag 
the  period  fre»  one  hour  after  emmet  to  aaartae,  *  *  *  each 
noser  Yfthicle,   trailer  or  seal* trailer  shall  also  exhibit  at 
least  one  lighted  lamp  which  shall  ho  »o  situated  as  to  throw 
a  red  lifht  visible  ia  the    FOVtrCd  direction.  ■   *   ;»*     (Itslies 
•are.) 

The  only  evidence  aa  to  tho  actioaa  of   s>he  deee-fesed  and  the  driver 

of  the   t  ah  oar  at  the  tine  of  the  accident  and  jar.t  prior  thereto 

is  contained  in  the  testimony  of  Uihrsem,  plaintiff $  who  drove  tho 

automobile*       Luhraen  is  the  administrator  ia  the  instant  suit. 

Ho  testified  th»t  ho  drove   the  Mean  coupe  &hat  collided  with  tho 

truck*  that  he  had  driven  automobiles  longer   fehaa  six  years f   that 

ho  was  on  the  left  side  of  the  front  seat  of  tho     u&omobile,  in 

the  driver* s  seat,  and  his  nephew  est  on  tho  right  side  of  the 

front  seat»  that  they  had  occupied  that  position  the  ratire  tripf 

that  the  hi«h*fty  at  ths  place  in    .aeetioa  Msf  forty  feet    -id©  aad 

had  four  lane  a  |  that  ha  had  very  frequently  driven  ever  it  and  ma 
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fasiliar  with  the  road|   that  at    fch$  %im  of  the  accident  the    ' 
roadway  was  --iry»    that   "it  «M  a  glum,  fc*xy  night,  Knife**  gluaf 
net  raining   though*     *  ■   *    V«ry  dark**  that  as  he  drove  north  ** 
tho  tine  of  the  aceidsnt  ho  was  driving  het^eoa  forty  a»d  forty-fire 
ails*  p»r  hour;   that   the  eecident  happened  v«ry  oleee   to  9i30  p»suf 
that  he  was  driving  *eu  the  right*  outside  lansj*   that  when  he  «M 
ahout  fifty  feet,   ^perhaps  more,"  away  from  the  truck  ho  *eeold 
Just  s®«  something  &urk$  sons  d&rh  outline,  *<s  couldn't  tell  -what 
it  nfegj  it  looks  just  so  teach  like  paweasrot,  and  yet  it  app&aree" 
to  an  it  was  something  thai  was  not  ponromnitt  hut  you  couldn't  tell 
distinctly  efett  it  wasf*  that  ho  an-?  too  lights  turning  on  the  enri 
that  there  were  no  electric  lights  or  reflecting  lights  of  any  kind 
on  th<*   truck  as  b4  approached  lt$   U»t  ho  noticed   Hm    truck  nmi 
cowered  ofth  «  tarpaulin*   th»*t  «o  ee€»n  n*  ho  realised   shnf  thorn 
waa  something  in  front  of  hi»  tffttYOfifsg'  different   fa  .'«  tfce  rf{jal&r 
highway,  he  Mantes'  his  ear  to  the  &*ft  he  U  .  fc* 

that  he  al*rht  ft!  into  the  second  lea*!   that  h*  hit   -U     trnok,     hieh 
nag     standing  in  the  outside  l&ae*  nt   the  lai*t-hand  corn**   -1th 
th«*  rltfst  fteWril  side  of  his  ean   th<t  his  antoaabilo  ekleoeo  in  a 
northwesterly  direction  on  the  highway  along  the  south  lane  of 
traffic |   t*At  ho  could  not   say  how  far  his  oar  nklddag  mf%®v  it 
oj'.nn  in  contact   v.ith  the  trailer,  but  he  rem*>riah#re   that  hie  ear 
stopped  practically  oven  with  the  front  of  the  truck f  th»t  hie 
nephew  me  killed   instantly |  that  when  he  first  eav  the  truck  no 
eonld  not  tell  whether  it  was  in  stoti  on  hut   that  hs  helleree  that 
It  wasj  that  the  paresis  nt  «ne  dryf  that  from  his  »xper lance  in 
driving  cars,  with  conditions  such  a®  then  pr< wallet  god  ••"firing 
at  the  rni*  of  speed  that  ho  www  then  d firing,  he  could   step  Me  car 
in  thirty  or  thirty-fire  fe*»t  easily,       &m  t-rees-eanalnntlon  he 

testified   thst  his  nsphcs  had  marie  the  %tnm  trip  with  him  one?    or 
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twice  before |  that  th©  brakes  of  hie  ear»   the  ignition  aywtem 
and  the  lighting  system  were  ail  ta  goorf  runmlng  ord«xi    that  at 
the  Ume  of  the  aecioeat  he  ws  going;  at  the  rate  of  forty  a* 
forty- fire  miles  an  hour  and  eeuld  see  ahead  la  the  road  Just  an 
far  as  hio  Hgfcl     euld  threBj  that  his  light  would  ahlue  fifty 
feet  or  meref  that  thore  warn  aething  oa  the  inner  northbound  lane 
to  prevent  him  from  turning  lata  that  lame  ahaa  he  *aa  fifty  foot 
to  the  rear  of  the  truekf  that  at  the  car  oner's  lacuna*  he  stated 
that  the  accident  happened  *a«tfe-e«a  $JlS  and  fti30»  I  «ould  judge  |" 
that  he  aleo  then  testified  that  he  e«»  «  little  hit  farther  thaa 
twelve  or  fifteen  feet  n**ny  fro*  &h®  track  whaa  ho  firet  mm  lt» 
that  ha  had  his  din  llgmta  burning  at  the  time  of  the  accident 
and  that  ha  could  see  nn  evjaot  la  front  of  him  at  a  dlstanae  of 
twenty-five  or  thirty  faotf  that  the  weatmar  aay  have  »e#n  foggy 
at  the  time  of  the  mac id eat  but  that  a®  ho  walled  It,  "is  *ae  a 
haay#  gloomy,  d  rk  might f"   that  at  the  JifflMjf+a  inquest  he  testi- 
fied that  it  wa*  ■  clear  night  ae  far  a®  he  kae«,  and  not  foggy 
or  relay i  that  the  deceased  did  not  wear  glaaaaa*  ae  his  eyesight 
was  good;  th>  t  the  spaed aaet or  showed  on  the  dashboard  of  hi©  car, 
am*  in  •yeraiiat  coalition,  and  aerfoctly  visible  to  she  deceased | 
that  prior  to  the  accident  he  was  looking  straight  ahead  and  the 
deceased  was  doing  the  aaaot   that  the  tatamead  ssado  no  raavoaetranoa » 
nor  made  any  objection  to  the  apeed  at  whioh  he  ea&s  driving  the 
oari   that  the  |fi§g#jg  took  no  part   im  the  driving  of  the  ear  md 
Mtaa  no  cossaents  of  any  klad  as  to   the  manner  la  *hioh  it  was*  being 
driven;   that  when  his  headlights  first  picked  up  the  truck,   It 
woo  fifty  or  sixty  feet   in  front  of  him*  that  ho  Manet  tell  whether 
he  applied  the  brakee  at  that  time*   that  he  dees  net  think  that 
he  turned  hi®  steering  wheel  to  the  loft  when  ho  aaa  fifty  or  sixty 
feet  assy  from  the  truck;    Hat!  «heu  ho  first  observed    the  truok 
ho  did  not  turn|  that  he  did  turn  his  steering  *heel  sometime 
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"vhett  I  fftkf  b*t*a  n  Mj  nni   *y,  t%**%  sway  and   tha  XXm.i  ^ch 

the  truekj"   that  M   te  whether  he  *a*   two,  fiye  «r  tea  feet  away 
at   tha   time  he   Urn-^  fcii  &4e*ri«g  *heel  ha  could  not  .r««all» 
a  a  "It  hlfffflirt   in  |  flfttfct"    that   th?   right  aide  of  his  ear  *?**.» 
ripped  eat  "fry  the  tagpurll   Ihftl  ho  could  net  «ay  whether  hia 
emergency  hr;\k«j  atta   Mr!  at   tha   Uae  of  th«   isspact  or  not.     ;.>©f  end- 
sate*   evidence  lamial  to  shov;   that  th*?  xeathe?  »aa  o!*»!-r  at  the  ttate 
of  th-  »ccid*<afc  and  th&t  "at  mi  still  light,,  although  tmmtBg  dark,* 
Qr,  »»  One  wttMH  put  It,    "it  waa  not  dark  at  the  tiao  of   the 
accident,   it  vae  Juak.    turning  dark,"         itne»ses  for  d*sf  ©nd&nte 
testified,  variously,   to  the  effect   that   -.ha   truck  could  ha  aoaa 
standing  on  th*  highway  at  dletoaooa-f roa  loe  to  l»c5  -  feat* 

def&adanta  contend   that  the  everwhalaing  gvtaenee  ^ho«a 
that  the  accident  occurred  la.  leas  than  one  hour  after  suaea-.   mad 
eene*&quantly  there  fftg  ao  etatusory  requirement  for  tail  lights 
there  awa  ao  negligence  oa  the  part  of  defendant  fereua  1st 
tntarily  atopyiag   the  track  for   the   purpose  of  changing  to 
tha  r»ee.f*e  tank  for  hi*  aopply  of  gaaoltna,      l£  to  this  contention^ 
wo  Kay  oaj  that,   in  our  judgment,  the  verdict  finding;  defendant* 
guilty  of  negligence  ia  against  tha  aaaifast  weight  of   tha  svldoneo* 

XteX  andante  eentand  that  iuhraea*s  teattitoay  ia  th*?  only 
evidence  that  hears  upon  tha  %u«atlon  oa  to  whether  or  not  the 
decor aed  ang  ia  the  exerolae  af  ordinary  ©ar«  At   tha  tins  of  and 
just  prior  to  the  collision,  that  hie  te>.  U  atony  aho*s  that  ha  and 
hia  inteat&te  *ere  guilty  of  gross  nagligenoo,  and  that   the   trial 
court  should  have  directed  a  re  diet  for  defendant*  upon  -he  ground 
that  the  iataatato  »&*  guilty  of  contributory  *5.«gligeae««  This  con- 
tention, atranuoaely  argued,  ia  not  without  »o»e  force,     -.,hlle» 
ia  our  opinion,  **«*   *©uld  h-roly  ha  Justified  in  holding*  «a  a  aunt  tar 

Of  lav?,  that  plaintiff's  iataatate  was  guilty  of  aegliganoa  that 
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proxittately  rentribttted  to  the>  ©ellteiea,  we  *r«  I  tf   that 

*efendnnte  n#a  |tte*lfi<»4   In  contending  that  the  finding  of  the 
$wry  that  plaintiff • a  fce&awtate  mm  in  the  nereis©  of  ordinary 
©or*  for  Ms  own  safety  at   the  tlm  of  aao  ^ust  prior  to  the 
accident  is  ng&iftni  tho  wanlfest  weight  of   the  *<?idaa«e« 

Nfmtfilllfl  §iw6#Mi  &M  tho  argaatftttt  of  lalaiatlftf  *  a 
eounesl   .*••©  highly  inflnswatery  and   prejudicial  and  deprived 
IfffMiMli  of  a  fair  trial.       The  nother  of  plaintiff's  intestate 
test  If  leg,  Inter  SiUja*  *«**  ^^  &"*  no  aente  and  livad  evorywh©*©! 
thet  atto  wa  wide**  and  plaintiff  was  her  only  child*  that  a«r 
handed  her  •***£  ©oat  he  eaxoodf   fcan\t  ho  «oald  oash  .his  pay  ©h«©fc 
and  bring  the  aoaey  hoa©  and  hand   it  to  her  and   Shut  ho  never  asked 
for  tmy  money  ualeee  "be  wanted  for  hie  tiokot  &nd  Ufsually  ho     oulrf 
hove  to  take  fchat  soney  out  of  that  money  aad  1    *;©uld  glv®  that  to 
htn  and  that   weald  ho  oil  sad   then  he  would  take  hie  luaoh  (tat  to 
would  bay  ©  pint   of  Bilk  every  to*  and   thac   would  be  ail.1 
nuvber  ©f  objections  wort  obeli   to  this  kind  of  evidence.     »*mm 
objeetiona  were  everrulttS   aad  *©ia©  sex©  ^natoine©.      In  aia  opening 
argument  to  tho  juvy  counsel  for  niaiatiff  atated:     *I  just  want  to 
say  that  la  this  easo,  tho  .jvlds.ioe  ohooo  that  this  young  sua,  Just 
ia  tho  noon-day  of  life,  just  mUriim;  out,  just  t?easy*ea*  yem*« 
of  ago,  employed  by  the  Illinois  &t«tta  Josjpaay,  a  growing,  prosperous 
©oncers,  earning  e®v*mtjr  or  eighty  dollars*  a  aonth,  bringing  that 
aonpy  homo  to  that  old  nether  of  his,  bringing  bob**  happiness  into 
h«r  hois©  in  her  old  age.       Tho  reoord   in  this  cane  ©hows  that  that 
aotha*  to  now  approaching  tit%y-nim  yecnr  of  age,   the  shadows  of 
life  are  gradually  falling.        If  that  young  nan  had  lived  a?ioth*r 
tea  pmm   ia  hie  faatly  h«rae»  ho  would  haw©  brought  back  to  the  hosts 
of  that  nether,  with  th#  natural  love,  the  same  as  you  or  1,  or  any 
»un  upon  this  jury  lores  tho  nemery  of  your  no the? ,   i£*  she  is  dead, 
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or  her  presence  If  she  Is  alive.     That  young  aaa  would  hare  earned 
to*  thousand!  dollar*  at  fchtrtyoae  ye  »re  of  age,  lot  aloao  the 
epe,a  of  life  that    led  intended  him  to  lire*   I  say,  aea  of  this 
jury,  unfortunately,  under  a  lew,  we  are  only  entitled   to  Hilgiil 
ton  thousand  dollars  la  thies  o^ee,  but   I  s»y  under  U»«  «videne« 
aad  under  the  law,    I  ask  you  men  of  thie  jury  to  bring  in  a  ver^iet 
of  sen  t hotter  ad  dollar*  •       Whatever  your  verdict  la,  you  cannot 
bring  back  to  that  aether  the  cherished  aeaory  of  that  boy. 
5Sr.  Hawkins  (counsel  for  defendants'*      I  object  to  that  as  wholly 
prejudicial  and   inflaamatery  and  not  proper  ^rguneat  to  a  jury. 
Th*  Courts       Overruled.     (To  whlth  »atd  ruling  of  the  court,  the 
defendant,  by  Me  counsel  then  and  *ber<?s  duly  excepted.)     Kr. 

Crahen  (eoanoel  for  plaintiff)!     I  ara  not  trying  to  Inflow*  anybody, 

Mr.   Hawkins t 
£1  would  like  to  hare  e  ruling  on  tfcrt  lino  of  arguaoat.     The  Court* 

X  don*t  think  there  1*  anything  in  it*     Mr.  Craheaj      -11  X  ask  yon 

men  of  this  jury,  you  e-s«a  hera  from  every  walk  of  life,  every  man 

of  you  had  a  aether,  think  of  this  aether,  just  the  oawe  as  you 

would  think  of  your  own  mother.3       In  hits  el o gin.-  arguasat  counsel 

for  plains  iff  eta  toe;  "few,  g«ntlea*a  of  the  jury,  1  &ak  you  r.o 

return  a  verdict  of    -uilty  la  this  ease*       Tou  fcaew  rite!  the  facta 

are.     ?©u  knee  that  this  young  man  left  a  aether  sixty  or  flfty»nine 

years  of  age,   th®  aether  ^ho  told  you  fro*  th*  stead  here  that  she 

has  no  hose  -  Mr.  Hawkins?     X  object   to  that  argument,       Mr. 

Crahen t     <3*a  has  no  home?     The  Court*     that  is  not  proper  argnaaat. 

I   su»taia  that*  with  r«f«rence  to  the  home,     Mr.  Crahen*      I  sey» 

gentleaea  of  the  jury,  that  no  ant  tor  what  your  verdtot  in  thl» 

case  a&y  be,  you  can*  t  bring  back  thie  ymm  **«•  mtA  it  is  ay 

huable  belief  tht  if  he  could  speak  to  you  he  would  en?  that  yea 

have  not   the  power  to  bring  *ae  back  to  ay  aether,  but  you  have  at 

least  mm    Mr.  Hawkin**     1  object.     Jfir.  Crahaai     —  the  power  mm 

Mr,  BVwkias;     Jaet  a  ainute,  I  object.     Mr.  Crahen «  **  to  do  the 
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best  you  can*      Mr*  Hawkins t     i  ebjeet  to  this  line  of  argument 
as  not  prspar  at  all.       The  Court*       u#tftinad,     Mr*  crufcen*  You 
mem  know  fro*  your  own  experience  wha*  this  young  man  Is  worth* 
and   &0  the  court  1  believe  will   boll  .you  that  it  is  not  aaooooaxy 
ffef  ue  to  introduce  evidence  on  that.     Teu  man,  you  iraow  e£fet£  tots 
young  man'©  life  ie  worth,     I  s&y  it   la  worth  i:  10*000,  and  not  a 
o«nt  loss*  and   r  aak  you  men  of  the  Jury  to  bring  in  a  verdict  for 
this  amount  of  money*       Iliif  belief  that  this  young  mm  lost 
hi*  life  by  reason  of   tho  mont  reckless  carelessness  oa  tha  part 
of  thsae  defendants*  »nd   fchey  should  reeuend   to  tho  nether  of  this 
hoy*     I  thank  you,  filttlf— ♦*       That  tho  argument  of  eoun?i«l  for 
plaintiff  was   inflammatory  and  prejudicial   to  daf andante  and 
designed  to  arouse  tho  •yuyathios  of  tho  jury,  can  hardly  he 
questioned*     Tho  s-other  w-*«s  pictured  as  an  old  woman,  loft  alone 
la  the  world*  and  without  a  homo*     the  trial  court  erred  in 
overruling  tho  objections  to  portions  of   it  and  even  though  ho 
sustained  objections  to  ether  parts  of   it  ho  failed   te  admonish 
tho  jury  to  diarsgmrd   she  lino  of  argument  being  pursued-*     s©r 
did  counsel  for  plaintiff  wUhdrsw  say  of   tho  statement*  made* 
II  MUsi  of  course*  improper  for  counsel  to  express  his  belief  as  to 
the  merits  of  tho  oaoo*     Telling  the  jury  what  plaintiffs  intestate 
would  say  to  thorn  if  ho  hj%d  tho  power  to  speak   Nt  them  me  a  delib- 
erate attempt  to  appeal  to  their  sympathies*   instead  of  to  their 
reason*       Telling  the  jury  that  It  was  unfortunate  that  under  the 
law  they  could  award  damage*  in  the  amount  of  oaly  .vl.>,'.' v,,  and   then 

stating  that,   in  his  opinion*  the  young  man's  life  was?  worth  '10,000# 
was  also  improper  and  prejudicial  argument* 

Other  contentions  tin  raised  %y  defendant,  but  in  our 
judgment  It  is  not  nooo«e«ry  for  us  to  consider  tho  mm* 

The  judgment  of  the  Superior  court  of  Cook  county  Is 
reversed  »ad  the  cause  is  remanded  for  a  aow  trial* 

Sridley*  ?.  J*»  and     ulllvaa*  J. ,  concur. 
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THOMAS  KeCiRSAL,  Administrator  of 

the  Estate  ©f  JT.ABCI3  TAtBXCK 
MoGBtAI,,  Deceased, 

Plaintiff  in  Krror, 

▼  . 

JOffiST  TIB3RI,  doing  business  a  as 
BBIGHTOH  PAVI1FG   C01SPASTY, 

Defendant  in  "irr©r« 


SIS'.  OB  TO  CIRCUIT  COURT 
OF   COOK  COUFTY. 
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MR,  J0ST1C8   SCAHLAS  ESLIVEKEB  THS  CPISI01  0-    TH3  COURT, 


An  action  on  the  case  in  which  the  administrator  suae  to 
recover  damages  for  the  death  of  plaintiff's   intestate*  a  minor* 
which  resulted  from  an  accident   in  «aich  the  minor  was  run  over 
by  defendant  *  a  truck.       a  verdict  was  returned  finding  defendant 
not  guilty  and   this  writ  of  error   is  prosecuted   to  reverse  a 
judgment  entered  upon  the  verdict* 

defendant  has  filed  a  motion  to   strike  the  bill  of 
exceptions  from  the  transcript  of   the  record.     The  motion  i» 
baaed  upon  the  contention  that   the   transcript  of   feme  record 
discloses  no  reason  why  the  bill  of  exceptions,  apioroved  June 
17,  1935,  was  not  filed  until  October  30,  1932.     Judgment   *aa 
entered   on     pril  15,  1S-33,   and   on  fcae    same  day  an  order  was 
entered  by  Judge  A*      »     usram-jrs,  win  presided  at  the   trial  of 
fehs  cause,  which  provided,  inter  alia,  that  "sixty  day a  tine 
from  this  data   is  allowed   the  plain  iff   in  which  to  file  his 
Bill  ©f  Inceptions  herein*"       On  Juno  12,  1935.  an  ordesr  was 
entered  in  which  the  time  to  file  the  bill  of  exceptions  waa 
"extended   thirty  days  from  this  date."     on  June  16  notice  was 
duly  Barred  upon  attorneys  for  defendant  that  on  June  17,  1933, 
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plalni.tr  f  would  appear  before  the  Honorable  &«  f»  Summers,  acting 
judge  of  said  court ,  "and  prsissnt  the  plaintiff* »  bill  of  exceptions 
in  this  ci?.uae  for  filing  and  approval."  On  June  17,  1S33,  the  hill 
of  exceptions  was  presented  to  Judge  summers  and  it  was  then*  in 
open  court  *  approved  and  signed »  and  tins  folio-wing  order   was  tnen 
entered  t 

"This  day  comes  the  plaintiff  and  presents  to  the  court 

his  Bill  of  Exceptions  herein  for  approval  and  said  hill  of 
exceptions  ere  duly  approved  signed  sealed  and  ordered  filed.** 

Upon  the  page  of  the  hill  of  exceptions  where  appears  the  approval  of 

the  judge,  appears  also  the  following s  "0.K.  as  to  form  Miller »  G» 

V»  &  A«   (attorneys  for  defendant)     Chas.  A.  Wow&k  and  Chas  C#  Bojd&siuga 

Atty.  for  Ptff  •**     Then  follows  this  stipulation,  signed  by  both 

parties! 

"It  is  hereby  stipulated  and  agreed  by  and  between  the 
parties  to  the  above  entitled  cause,  that  the  original  Bill 
of  ixoeptions  say  be  inserted  and  used  ia  the  transcript  of 
record  in  esid  causa  in  the  ppellate  and  supreme  ourte  Of 
Illinois,  in  lien  of  a  copy** 

On  October  50,  1933,  upon  motion  of  plaintiff,  Judge  Caverly  entered 

the  following  orders 

H0n  motion  of  Chas.  C.  Bomhaugh,  attorney  for  plaintiff 
and  it  appearing  to  the  Court  that  the  Honorable  *«   .  ..masters, 
the  oting  Judge  before  whom  this  cause  was  tried  has  approved 
the  Bill  of  Exceptions  heretofore  tendered  ami  presented  to  him 
for  approval  and  filing  on  June  17th,  193a  and  it  further  appear- 
ing to  the  Court  that  said  A.  I  •  'umbers  is  not  now  holding 
Court  in  Cook  County,  it  is  therefore  hereby  ordered  that  the 
clerk  of  this  Court  fil<»  said  Bill  of  Exceptions  nunc  pro  tuna 
as  of  June  17th,  1933  •  " 

The  record  fails  to  shew  that  notice  of  this  last  motion  was  served 
on  defendant's  counsel. 

Defendant  contends  that  "the  purported  order  of  Judge  Caverly 
did  not  in  my  *ay  validate  the  bill  of  exceptions."   It  is  suffi- 
cient to  say  in  answer  to  this  last  contention  fcfcal  in  disposing  of 
this  motion  to  strike  we  may  ignore  the  erd-sr  entered  by  Judge 
Caverly.  Attorneys  who  have  stipulated  in  writing  upon  an  original 
certificate  of  evidence  that  it  may  be  incorporated  in  the  transcript 


■•■Jl.  4  .         iSHU;^     • 

l 
,  -;:•■-■; 

I   a*B»aeiq   .(■■or 

.  I   aid 
"•to  J 

- 

0 

5    tO    Hi" 

,  t 

I.  : 

I 

t 

s&'  ■        ■  to  ti>i  » .-. 

I  . 


-3. 


of  the  record   Ha  lieu  of  a  copy,  for  the  purposes  of  appeal"  are 
estopped  to  object   that  suck  certificate  was  not  filed  with  the 
clerk  within  the  tine  allowed  by  the  court,     ( Led erb rand  v.  licjarell^ 
167  111.   624)     »grth  r.  Inard  **  g*na»s*a.  8*lwr  mf  rp|Tf  201  111. 
App.  449,  458.)       Ai  to  the  effect  of  stipulations  *******  parties  la 
regard   te  bills   of   exceptions,   see  Bgra  v.  Jteoartnor.  115   Ul.     pp. 
««>     lS»th0M  r.  m^mmWm^mt.  **•  Ul.  162*     Madden  *.   oity 
If  fMtfUll  283   Ul.  165|     JarttepBt  Perk  Mat,  v.   *iedenbsrgff   *67 
111.   588.     The  motion  of  defendant   to   strike  the  bill  of  exceptions 
froa  the  transcript  of  the  record  is  denied. 

Francis  Patrick  McOreal,  a  minor  of  the  age  of  four  years 
and  three  aonths,  lived  with  his  parents  on  toy  street,  between  79th 
and  30th  streets  in  Chicago.       May  street  runs  north  and  acuth  and 
79th  and  30th  streets,   east  and  *est.     Just  north  of  the  home  of  the 
child   there   is  an  alley  that  rune   east  and  west  on  both  sides  of 
May  street.      <t  the  tin*  of  the  accident   the  alley  on  the     *»«  side 
of  May  street  w«n  paTed  and  defendant  was  than  engaged   in  paring  the 
alley  on  the  west  side  of  the  street.     On  that  side  was  located 
defendant's  concrete  aixer,  and  for  a  considerable  distance  north 
aad   south  of   the  alley  on   the  east  side  of  May  street  piles  of  paring 
material  had  been  placed.     It  was  the  duty  of   the  drirer  of  defendant, 
truck,   which  caused  the  injury,   to  gather   the  material  from  these 
Piles,  lend  it  onto  his  truck,  and  deliver  it  to  the  concrete  aixer, 
which  required  hia  to  go  into  the  alley  on  the  other  side  of  the 
street.     In  doing  this  work  the  drirer  ^oald  back  his  truck  to  a  pile 
of  material,   then  drlre  it  forward  to  another  pile,  then  back  it  into 
the  alley  in  erdar  to  change  the  direction  of  the  truck,   then  either 
drire  forward  or  backward  to  another  pile  of  material  and   then  more 
toward  the  aixer.     The  accident  happened  about  noon  on  a  bright, 
clear  day,  when  May  street  and   the  alley  on  both  sides  of  it  were 

f  T» 

eo  of  any  traffic  or  vehicles  save  the  truck  in  question.  The 
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truck  was  mi  quipped  with  a  rear  view  aiirror,  and   a*  the  tlae  of 
the  accident  the  driwr,  without  blowing  s  horn  or   sounding  any 
warning,  hacked  the  truck,  vfci«h  knocked  do*n  the  deceased  and   ran 
over  his  head.        *Tae  whole  length  of  the   truck  went   over  hi*  and 
than  travelled  fifteen  or  twenty  feet  besides*.*     The  Boy  wna   ln  ^ 
street  at   the  ti»e  he  was   struck. 

The  declaration  contains  thre *  counts.     2he  first  eaargea 
the  defendant  with  negligently  and  enrelee^ly  driving,  controlling, 
managing,   equipping  and   operating  its  truck  with  the   result   that  it 
ran  into  and   over  the  minor,   onus tag  his  death.       The  second  charge* 
a  violation  of  the  Motor  Vehicle  law  of  the  state,  via.,  that  it 
failed   to  equip  the  truck  with  a  mirror   so  attached    to  the   truck  that 
it  would  af  ord   the  driver  a  view  of  the  road  behind,     as  bearing  upon 
this  last  count   the  driver  of  the   truck,   the  only  «*«*«»«  for  defendant, 
•Mttnd   that   the   tailgate  of   the   truck  was  so  high  tl»t  he  could  not 
ee*  anything  back  of   the   truck  "for  a  distance  of   ten  feet  backward 
from  the  immediate  rear  end   of  the   truek." 

Pis in tiff  contends  and  strenuously  argues  that  "the  verdlet 
and  Judgment   in  this  case  are  against  the  manifest  weight  of  the  evi- 
dence and  are  against   the  l»w.«        ,fter  a  capful  examination  of   the 
evidence  vre  have  reached   the  conclusion  that   th:     vi,,moo  d';   rly 
proves  the  negligence  of   the  driver  of   the   truck;  but  *   eon- 

tends  that    the  evidence  she®*  that   the  parents  did   not  exercise 
sufficient   care  fox    the  safety  of  the  boy  ent'   that  therefore   the 
verdict  of  the  jury  was  justified.       It  is  undoubtedly  the  settled 
law  of  this   state  that   if  |  child    is  killed   the   -ontributory  negli- 
gence of  the  parents   is  a  bar  to  an  action  by   ;hc  ndrainistrater  Of 
the  estate   of  the  child  un<    r   section  1  of  the   Injuries  act. 
■taOni  *  S3Bte*Bj&&JSELCSjL9   259  111.  424.)     In  _est  Chicago 
&^-ar4.,C.P,f.  ▼-   hMtetty   Is7   t***   463,   471,    it   wae   saidi 
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'It  la  undoubtedly  kit*  -iuty  of  parents  in  cities  to 
use  reasonable  care  to  guard  their  children  against  the 
known  danger  to  them  when  alio  ed  t©  go  unattended  upon  the 
public  streets}  but  the  standard  of  such  ©are  is  not  capable 
of  being  defined  by  the  law,  and  each  en.ee  must  depend  upon 
its  own  facts  and  circumstances,  that  it  is  ne*  negligence 
per  ae  to  permit  infants  to  be  upon  the  streets  of  a  city  was 
held  by  this  court  in  City  of  uhieafeo,  v.  i^ajor,  16  ill,  £49." 

In  that  ease  the  court  quotes ,  with  approval,  froM£gxT.  ^akj^ygg, 

Gone olid a ted  Street  hallway  Co*.  118  O&l.  55,  the  following* 

*?0  the  contention  on  behalf  of  defendant  below  that 
the  evidence  established  negligence  per  set  the  court  say: 
•If  the  term  •'negligence"  signified  an  absolute  quantity  or 
thing*  to  be  measured  in  all  cases  in  accordance  with  some 
precise  standard*  much  of  uhe  dif  ieulty  which  besets  courts 
in  the  solution  of  this  class  of  cases  would  be  at  once 
dissipated*  But*  unfortunately,  it  dees  not.   Negligence 
is  not  absolute*  but  is  a  thin&  which  Is  U,;^ye  relative  to 
the  particular  circumstances  of  which  it  is  sought  to  be 
predicated*  For  this  reason  it  is  very  rare  that  a  set  of 
circumstanced  is  presented  anich  enables  a  court  to  .:-ay,  as 
a  matter  of  law*  tb-t  negligence  has  been  she  'n.   Ha  a  very 
general  rule  it  is  a  question  of  fact  for  the  jury  -  an 
inference  to  be  deduced  from  the  circumstances?  and  it  is 
only  where  the  deduct  ion  to  be  drawn  is  Inevitably  that  of 
negligence  that  the  court  is  smtherlsed  ;o  withdraw  the 
question  from  the  jury*  fhe  fact  that  the  evidence  may  be 
without  conflict  is  not  conirollin-  ,  nor  even  a  -  ily 

material*   Conceded  facts  may  as  readily  afferd  a  difference 
of  opinion  ae  to  the  UtiTerentes  end  conclusions  to  be  d rawn 
therefrom  as  those  which  rest  upon  conflicting  evidence,  and 
if  there  be  room  fit]  r..-uch  6  if  foresee  the      tea  Bluest  be  left 
to  the  jury*  (Beach  on  Contributory  leg*  sec.  163 i  aehierheld 
v.  3prth ..Bj»ch  Rai^Lread  Co**  40  Cal*  447;  Vw&J£&£&&  '•"l^Mt 
107  Cal*  438.)   Ithin  the  us  principles  tha"'evidetiee  of  this 
case  cfumot  be  said  to  e  teHlisk  Beg^ligeaee  $qt  «a«  ?»re«tn 
are  chargeable  with  the  exercise  of  ordinary  care  in  the 

•teetien  or  their  miser  children*         r  the  conduct 
of  the  mother,  for  which  pi:  intiif  is  to  be  held  respensib.-  i 
in  p .  rmit:ins  the  d?  ceaesi  child  to  be  out  of  k   1   i  lit  for 
a  period  of  from  fifteen  to  twenty  minutes  without  satisfying 
herself  of  its  thereabouts,  was,  under  all  the  circumstances, 
a  want  of  ordinary  care,  was,  we  think *  a  fairly  debatable 
Question**    -chierhold  v«  ffprth  Bc&sll  FeAlreed  ge •  t  sujra, 
Mceks  v*  Southern  Pacific  Railroad  Co**  56". 'al'*  513 ,  Birkstt 
v.  KnickerbQckcr  Ice  Cgj».»  110  *.  T*  304,  flattery,  v.  0 ' Coanell , 
153  Mass*  94,  and  Creed  v.  Kendall,  156  idV"291,  are  to  the* 
s«ee  effect  •" 

In  the  opinion  in  the  Lid  crane  caee  pilars  also  the  following* 

**HMHi  facte  are  unchallenged,  wctS   are  such  that 
reasonable  minds  could  Aism  no  other  inference  or  conelusion 
from  then  than  that  the  plaint if  was  or  was  net  at  fault, 
then  it  is  the  province  of  the  court  to  determine  the 
question  of  contributory  negligence  as  one  ef  law,  end 
*<hen  thf.  ems*  is  all  against  the  plaintiff  there  may 
properly  be  a  non-suit,  but  in  the  language  of  Mr.  Field, 
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to  Justify  a  non-suit  on  the  ground  of  contributory  negligence 
the  evidence  against  the  plaintiff  should  b&  &©  clear  alt! 
leave  no  roea  for  doubt,  and  all  Material  facte  aUBt'ae  con- 
ceded or  eBtfcbliehed  beyond  controversy.**  Beach  on  Contributory 


la  the  instant  mm   the  only  evidence  a®  to  the  parents' 

ear*  or  want  of  care  and  caution  for  the  safety  of  the  child  wfei  given 

oy  %itn»sa©9  for  plaintiff,  who  we  aeabers  ©f  the  family  of  the 

deceaoed.   defendant  offered  no  evident*  homing  on  the  quest  ton. 

The  aether  of  the  deceased  testified  that  he  was  four  years  and  three 

aonths  old  and  had  enjoyed  perfect  health  all  of  hie  lifej  that  jU«t 

before  tho  accident  ©he  mm   bin  playing  with  boxes  in  their  back 

yard*  that  he  had  found  the  boxes  in  the  basement  and  she  saw  hia 

piling  thea  oae  on  top  of  the  other;  that  she  aas  standing  on  the 

back  porch  Just  before  the  accident  and  §*#  the  deee.vaed  walk  into 

the  baeeaentt  that  it  mm   about  twelve  o'clock  nooa  and  she  started  to 

set  lunch*  that  she  went  out  to  the  porch  to  see  where  the  deceased 

was  and  at  tint  aoaent  her  son  Joseph  called  to  her  aad  said  that  the 

deceased  was  hurt*  that  not  isore  than  ten  ainutes  elapsed  between 

the  time  that  she  saw  the  deceased  go  into  the  basement  and  the 

accident i  that  Joseph  ma  hoae,  la  the  living  roca  in  the  front  of  the 

houeei  that  he  had  been  quarantines  because  he  had  diptheria,  ?hoa&s 

MoOreal,  the  father  of  the  deceased,  testified  that  he  me  a 

lieutenant  in  the  fire  dep&rtaent  of  the  city  of  Shic^go  and  was  at 

work  at  the  tine  of  the  accident?  that  Joseph*  nine  yenre  of  age* 

«a©  the  eldest  of  eix  children, 

t  the  instance  ef  def*ndi-at  the  court  gave  to  the  jury 

the  following  instruction* 

.u  *You  Me  instructed   tht  if  you  believe  froa  the  evidene* 

that  the  parents  of  the  deceased  were  negligent  in  failing  to 
prevent   the  deceased  froa  being  in  the  street,  and    uhat  without 
euch  failure  on  their  part  the  accident  ia  question  would  not 
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have  happened,  then  you  wast  find  the  fsf  indent  not  ituilty.* 
Plaintiff,   after    ?ir -,eklng  our  attention  to  the  fact  that  dsfeaonaft 
offered  no  proof  tending  to  show  any  negligence  oa  the  part   of  the 
parents  in  the  ear©  of   the  child,  contend*-,   ohst  there  wa0  no  evidence 
in  fen*  e-tee   to  warrant  the  giving  of  the  instruction.     That  there  may 
be  eases  whore  the  facte  are  such  that  the  giving  of  an  infraction 
bearing  upon  the  negligence  of   the  parents  would  not  be  w -rented, 
eee  Belcher  v.  John .k.^^j* Ogjj,  243   111.    ^pp,  65,  wherein  the 
court  m  of  the  opinion   that   &Jfe   givinf,  of  suoh  M  lm.,trtt0tion  ma 
unwarranted  because.under  the  facts  of  that  ease,   there  vrae  no  OVi- 
dence  tending  to  show  any  negligence  on  the  part  of   the  parante  in 
the  cere  of   th*  child*  hut  as   stated   in  d?t^o  ^By.   Co.  T. 
Alderman,   supra,,  p.  473* 

*«™       "Aa  a  very  general  rule  it   ia  a  %uectioa  of  fact  for  th+ 
Jury  -  an  inference  to  he  deduced  froa  the  eircu2st^cL«  ?J 

it  is  only  ^herc  the  ^*h. «*•«„«  *.-  ».     "*  t4*  £■««»*.>  fcAnceas  and 

Without   rnwfK.,*.   « d      Z.2  f  *    c*    *"**    ***    *viaene©  may  be 

StSll       Si!!.,1!  not/oatre3J.ing.  nor  eren  necessarily 
aaperiai.     Conceded  facte  sm.y  mm  readily  »#?»«*  *  IT^~     * 
opinion  as  to  tb*<  infer «■«•■  .til!  ™  i  .  «        °!a  a  dif*^enee  of 
froa  so  those  ™ioh  m     !oon     L^T^f10118   '*  b®  draw*  *h***- 
be  rooa  for  ouch  J'f f!Ji«!^?i,i       li?Jlog  evid*»^»  &nd  if   there 

oucn  d.fferenee   the  question  rauat  be  loft   to  the  Jury.* 

In  the  |««t«ftt  M  we  d0  wt  tMnk  ^  we  woul-  ^  jlujUfiad  in 
holding,  under  all  the  eireuastanees ,  that  the  ,11*^  *ant  of  ordinary 
eare  wae  not   a     ueotiou  for  the  Jury  to  determine.       a  wm  eaUsfied, 
howev.r,   that  if  the  Jury  had  found   that  the  parents  had  need  reason**** 
oars  to  guard  the  deceased,  m  ,ould  not  have  been  Justified   in  dis- 
turbing that  finding.     Plaintiff  strenuously  contends  that  the 
instruction  in  question  is  so  worded   that  »the  Jury  might  quickly 
infer  that  a*y  faUara  ef  ths  paxent8   ^  ^  ^   ^   ^   ^  ^^ 

vould  bo  the  negligence  referred   to  in  the  instruction  and  that  a 
■ore  failure  of  the  parents  to  keep  the  child  off  the  street  « t  the 
tiae  of   the  &ecl*>nt  constituted  inexcueable  negligence  upon  their 
Part,*  that  the  instruction  -could  well  aislead  the  Jury  to  the 
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■belief  that  it  became  aad  was  the  fixed  duty  of  the  parentis  of  the 
deceaead,   then  "teat  little  fjrex   four  years  of  ago,   to  keep  the  child 
off  the  public   streets*  at  all  tiaes  and  uMm  all  circumstances* 
sad    that  »er«  failure   4©  do  ao  constituted  not  only  contributes? 
negligence  but  actual  negligence  upon  their  part..**     V£  mm  of  the 
©pinion  that  the  instruction  was  highly  misleading  &ad  subject  te 
the  criticism  made  by  plaiatiff •     fhere  ts  net  Mag  in  the  instruction 
that  informs  the  jury  that   it  is  not  negligence  per  so  for  p»r«ats 
to  permit  iaf&ats  to  be  aloae  upoa  the   streets  of  a  etty,  and  that 
parents t   la  cities,  are  required  to  Use  only  reasonable  care  to 
guard  their  children  against   the  known  danger   to   shem  when  allowed 
to  go  unattended  upon  tks  public  streets,     the   further  contention  of 
plaiatiff  that,  uadsr  all  the  fact©  and  circumstances  in  evidence* 
the  verdict  of  the  jury  met  hare  resulted  from  &he  giyi&g  of  this 
instruction  seaao  to  us  &  oaarU  odious  one* 

binding,  an  tre  do,   that   the  giving  of  this  instruct  ion 
constitutes  reversible  error *   the  judgment  of  the  Circuit  court  of 
Cook  county  is  rarer  aed  and.  the  cause  is  remanded  for  a  new  trial. 

Rlf 
aridley,    *.  J.,  and  fullivan.  J.,  eoaeur* 
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V*   I  •   OCSIiARDY,  as  successor 
trustee , 

Appellee » 

v. 

asonaE  i.  oljistjoi", 

Appellant • 

MR.  JU3fIC::   ..CAKLA1"  SB&I*  I         FBI   WlSim  Qf   tWi  OOQBf* 

On  September  25,  1S>33,  plaintiff  obtained  a  judgment 

by  confession  in  favor  of  plaintiff  and  against  defendant  for 

11,026.  SO,  *hieh  included  ?  122.50  for  s.Uorney»s  fees.     The 

judgment  was  obtained  under  a  trust  agreement  thereby  7>l.illip 

State  lank  and  Trust  Company*  frusteo,  agreed  to  sell  certain 

real  estate  to  defendant,  and  defendant  agreed   to  pureBa.se  the 

same*       On  Ueeember  5*  1935*  defendant  filed  his  verified  petition 

praying   that   the  judgment  be  vacated  and   set  aside.     On  January 

12,  1934.   plaintiff  filed   certain  written  objection*   "to  the 

sufficiency  of  petition  of  defendant   to  open  up  judgment  in  fehe 

:rooTe  entitled  cause  and  grant  leave   to  plead."       On  January  17, 

1934,  defendant,  by  leave  of   court,  filed  his   ara  mig»d  petition  to 

vaeate  the  judgment  bj>   confession.       The  verified  emended  petition 

is  as  followBt 

"Your  petitioner,  George  I»«   ?lendon»  respectfully 
represents  to  the  Court   that  he  is  the  defendant  in  the  above 
cause  aud  on  she  2?th  day  of   &ept©mber,   1933,   a  judgment  was 
entered  in  said  cause  against  him  by  confession  under  a  power 
of  attorney  contained  in  a  certain  contract  for  Warranty  J^eed 
for  the  sum  of  One  Thousand  Twenty  eight  and  SOAOQ  Bollars 
($1,033*50),  and  easts  of  suit*     That  no  execution  on  aaid 
judgment  has  been  served  on  your  petitioner  and   kka  first 
knowledge  he   r*c<?ivad  of    the  same  *sas  *«*hen  he  was   told    that 
a  judgment  appeared  against   him  aad   thereupon  he  requested 
his  attorneys   to  search  tho  records  to  ascertain  if   there  was 
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a  judgment  against  Ma  aad  hs  »s  inforaso  of  &h*  above  judg- 
ment and  he  at  once  makes  Ms  application  to  have  the  same  vaoatcd. 
r  122*  S****1****  further  represents  that  in  the  month  of 

January,  192®,  a  certain  r«al  estate  salesman  toy  the  name  of 
T.  Raff ingtea  represented  to  your  petitioner  that  he  was  the 
fS    wf Jfed  8Bie8Ban  !03p  tb»  owwrs  of   certain  lot©  looked  in 
the  Village  of  Svaneton  and  solicited  tola  to  buy  one  It  said  lota 

in  said  Village  of  aranston  and  because  of  its  looatioa  was  of 
greet  value and  ft  good  investment  for   the  price  it  was  offered 
for  sale  and  thereupon  want  with  your  petitioner  to  inspect  said 
lot  and  pointed  out  said  lot  located,  as  he  stated  on  said  Main 
Street,  and  toy  reason  of   its  favorable  location  your  petitioner 
agreed  to  purchase  the  same.     That  suit  salesman  thereupon 
presented  hi*  with  a  contract  fox  Warranty  Seed  for  said  lot. 
which  your  petitioner  signed  and  is  the  contract  upon  which 
Judgment  io  entered  herein  &&&  upon  which  your  petitioner  made 
the  preliminary  payment  as  rehired,  and   thereafter  made  the 
monthly  payments  thereon  to  the  Phillip  :,;tate  B&nk  who  held 
title  to  said  real  estate  as  trustee  and  accepted  &ad*atifled 
J      J?!!rf  ^SJ*  "*»•■*  wmnmmtmimi  of  its  mid  l£m% 
T.  Raff iagten,  untU  sometime  prior  to  the  month  of  October,  1932, 
when  one  3.  H.  Klelaman  advised  your  petitioner  that  ho  was  one 
of  the  owners  of  tho  property  set  forth  in  said  contract  and 
pointed  out   to  your  petitioner  that  the  lot  described  ia  said 
contract  was  not  located  upon  Main  street  as  represented ,  hat 
was  located  on  Sreealeaf  Street  in  a  section  that  rendered  said 
7 i  * °£  TfP"  lim*  ▼**«••       Y»nr  petitioner  further  represents 
that  he  thereupon  investigated  tho  location  of  said  lot  and  verified 
the  fact  that  said  lot  was  not  located  on  said  Main  Street  at  said 
location  as  pointed  out  to  him  toy  the  said  T.  Raff ington,  tout    -as 
located  on  said  CJreenleaf  street  and  because  of  said  location  ma 
not  desirable  as  an  investment  and  was  not  worth  the  balance  due 
ErSLS^  contract  and  because  of  said  fraud  and  misrepresentation 
paymSatB  to    him^deT  **&*****  ***  demanded  the  return  of  tho 

"Your  petitioner  further  represents  £h*t  said  3»  E. 
^einaan  thereupon  stated  that  said  property  had  been  sold  through 
tho  Burton  H&skoll  Real  Estate  improvement  Company,  of  which  he 
was  an  off  ioer,  and  said   company  had  the  exclusive  selling  agency 
for  said  real  estate  and  the  said  f«  Raff ington  who  negotiated 
said  sale  was  a  salesman  or  suto-ageat  for  said  Burton  Haskell  Real 
Estate  Improvement  Co.     that  said  Burton  Haskell  Heal  Seta to 
-jsprovement  Company  had  authority  to  make  contract®  for  the  sale 
of  lots  held  in  trust  toy  tho  Fhlllip  state  Bank  of  CMcago  as 
trustee,  of  whioh  the  aforesaid  lot  was  one  and.  had  authority  to 
cancel  contracts  wherein  errors  had  been  made  ami  because  of  tho 
error  or  misrepresentation  made  toy  fche  said  T.  Raff Ington  it  would 
caaool said  contract  and  give  your  petitioner  full  credit  for  all 
payments  made  upon  a  now  contract  for  a  lot  located  in  a  section 
of  Brans ton,  known  to  your  petitioner  and  regarded  by  him  as 
toeing  a  good  investment* 

*    »    •*.    *Your  P®ut*»a«*  further  represents  that  thereupon  said 
S.  &.  JCLeiaman  procured  a  contract  toy  Warranty  Deed  with  on©  John 
forelock  as  tho  owner  of  said  lot  dsted  October  3,  1952,  wherein 
your  petitioner  was  given  credit  on  account  of  tho  purchase  price 
fL*?iLs^f  *  ika  ***  of  fw0  ^hottsand  Mght  Hundred  3>ifty  dollars 
ifS,$SO.OO)  toeing  tho  payment  mad®  on  said  contract  upon  which 
judgment  has  been  entered  herein  anc?  also  took  from  your  petitioaer 
a  omit  claim  deed   to  said  lot  fourteen  (14)  ia  Block  two  (8)   in 
Srey's  JKaia  Street  Edition  to    vansten.     That  said    u  H.  Kleinman 
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also  stater'  that  said  contract  upon  which  plaintiff  lias  entered 
judgment  had  been  cancelled  and  your  petitioner  v&M   relieved  of 
any  further  liability  thereon,  anu  your  petitioner  rep?«8«mts 
that  since  said  time  he  has  been  Making  payments  upon  hits  aaid 
contract  nith  John  Morelook. 

"Your  petitioner  further  represents  that  the  Phillip 
;>tate  Bank  as  Trustee,  held  title  to  s&id  real  «stfctfl  p§f  f©  ta 
in  said  contract  upon  which  judgment  Uas  keen  entered  herein 
under  its  trust  numb  r  433  and  the  beneficial  owners  of  nU  real 
estate  wait  Thomas  I*  >rey  and  Burton  Haskell  Real  Ratafee 
Improvement  Company.   That  the  capital  stock  of  said  .Burton 
HaKke.ll  Keal  Estate  improvement  uompaay  was  owned  and  controlled 
by  "~li  Eleinaan  >».nd  the  said  ;  »  H.  CL^inman,  and  the  said  8*  H* 
KlGinman  was  an  officer  ef  said  Burton  H«.*kell  ResJL  Estate  Iiaprove- 
aant  "oatpany  and  it  also  had,  by  agreement  of  the  pities  the 
exclusive  selling  agency  fer  said  trust  property  and  it  waa  by 
and  through  the  sarae  th<*t  the  said  ?.  ^affiagtea  procured  said 
contract  from  your  petitioner. 

"Tour  petitioner  further  represents  that  the  said  Phillip 
■State  Bank  and  beneficial  owners  of  said  property  had  knowledge  of 
said  f?lse  and  fraudulent  representation  imposed  upon  him  &n&   by 
their  agsnt  and  salesman*  X.  Haffington  and  by  accepting  said  con- 
tract and  receiving  the  ben. fits  thereunder  ratified  Ust  saaia  and 
the  acts  ?nd  representations  of  said  agent*  and  by  reason  of  said 
deceit  false  and  fraudulent  acts  and  representations  said  contract 
is  roid  and  your  petitioner  has  repudiated  said  contract  and  that 
the  fcv-.id  Burton  Haskell  Seal  Estate  Improvement  company  as  one  of 
the  beneficial  owners  had  authority  to  and  did  cancel  said  contract 
and  took  from  your  petitioner  a  uit  claim  deed  wherein  your 
petitioner  conveyed  and  quit  claimed  his  interest  in  and  to  said 
real  estate* 

"And.  your  petitioner  alleges  that  the  said  rhom&e  l«  arey, 
who  was  one  of  said  beneficial  owners  and  for  whose  benefit  said 
judgment  herein  was  entered  signed  the  affidavit  of  plaintiff's 
claim  herein  and  has  knowledge  of  the  facts  herein  set  forth  and 
regardless  of  eaid  false  and  faaudulent  practice  of  his  said  agent 
has  ratified  the  same  and  accepted  the  benefits  under  said  contract* 
and  by  reason  of  the  fraud  and  imposition  practiced  upon  your 
petitioner  said  contract  is  void  and  has  been  duly  cancelled  by 
the  said  St  H.  Kleinmani  that  your  petitioner  is  not  indebted  to 
the  said  plaintiff  hereinf  that  said  judgment  was  entered  without 
any  law  or  authority  for  the  samef  and 

"Your  petitioner  therefore  prays  that  said  judgment  be 
▼nested  and  set  aside  and  your  petitioner  will  aver  pray." 

Plaintiff  filed  no  objections  to  the  suf  ieienoy  of  the  amended 

petition*  Vor  was  any  motion  filed  or  made  by  plaintiff  the  effect 

of  which  would  test  the  sufficiency  of  the  amended  petition*  The 

"report  of  proceedings"  states  that  the  cause  caste  on  for  hearing 

upon  the  motion  of  defendant  on  his  amended  petition  to  vacate  the 

judgment  and  that  defendant,  to  maintain  the  issues  on  his  part, 

presented  to  the  court  the  amended  petition  to  vacate  the  judgment 

by  confession,  which  was  all  the  evidence  heard f  that  "the  court 

denied  the  motion  of  defendant  and  petitioner,"  and  thereupon 
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entered  the  following  order t 

'Bearing  on  amended  petition, 

«f  *w  *  *TkfS  !a£"  e9tti3©  on  for  heeriiw  upon  the  motion 
©f   the  defendant  heretofore  catered   herein  to  vaeatii    in-}!L«* 

fully  advised  ia  ft**  premises  overrules  Bftid  motion!* 
It  to  from  this  order  that  defendant  has  appealed.     Proa  the 
-report  of  mm*******  it  ap*,a,8   that   plaintiff  ***  no  fflotioa 
of  aaj  kind   ia  reference  to  the  BM$nd®6  petition. 

la  this  court  plaintiff  has  filed  1  motion  that  the 
appeal  he  dia*iSBed  ea  the  ground   that   Notice  of  appeal  »aa  not 
•orved  oa  plaintiff  when  and  as  provided  foi    in  Kale  33  of  the 
Supreme  court  Kale*."         U  fUfl  UQ  mBXi%  tn  ^  ^^  —   f%  ^ 
he  denied.      What  eas  said  hy  the  court  ia  ^hornUk  v  Prudential 
Ittftjf**  277  HI.  4,p.  36,  IMi  applies  vrltk  equal  force  to  the 
instant  motion. 

After  a  careful  examination  of   the  verified  amended 
Petition  no  are  of  the  opinion  tht  suffieisa*  facta  M  proparly 
alleged   to  make  out  a  j^iaa  facie  defease  to  the  claim  of  plaintiff. 
Wo  have  considered  the  ahle  hut  highly  technical  argument  of  eeuneel 
for  plaintiff  in  support  of  the  trial  court*,  action,  hut  m  aro 
satisfied  that  defendant  Is  entitled,  hy  reason  of  his  amended 
petition,  to  his  day  ia  court . 

The  jttdgjaeat  order  of  the  JJUnicipal  court  of  Chic-go, 
appealed  from,   is  reversed,  and  the  cause  is  remanded  ,/ith  directions 
to  the  trial  court  to  allow  defendant' .  amended  petition  to  stand  as 
an  affidavit  of  merits,  the  judgment   to  stand  me  security, 
HBTOSan  ajBD  R 1MH     ITS  DBt-'CIIOIS. 

Sridley,  p.  j.t  „*  Sullivan,  J.,  concur, 
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defendant  in  i?rror, 

v# 

Plaintiff  in  2rror» 
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JJE,  Ji;  OAHLAJT  ffiUVBBa  THE  0F2IC0I  OF  THIS  COURT. 

John  Gatewood,  plaintiff  in  error*  hereinafter  aaliad 
defendant,  was  charged,  in  a  complaint ,    ?ith  having  in  hia 
possession s  on  fliljl §■»•■  1,  UNi   In  the  city  of  franaton, 
certain  policy  tickets,  taha  and  notebooka,  in  violation  of 
section  1531',   rCvanaton  Municipal  Code  of  1927,  as  amended* 

like  charge  ^sas  Bade  at  the   same  time  against  one  Jamee  ferry, 
one  Clarence     aller,  one    •ugena    >ehileford  and  one     illiam 
nderson.       It  appears  froa  the  "transcript  of   the  evidence*1 
that  «hen  the  five  cases  UN  called  for  trial  defendant  Satewood 
pleaded  guilty  to   the  chergs  mad  I  agninst  him,  and   that  each  of 
the  other  defendants  pleaded  guilty  to   the  charge  made  against 
hia.     The  transcript  further  shosa  the  following* 

•AKBARJJWtt  TO*  XW  EKJWaSAW         John  Gateweod,  pro  so* 

«#  *  * 

"And  thereupon  the  City  of  Svanston,  to  maintain  the 
iusuea  on  its  behalf,  introduced  the  following  evidence,  to-wit* 
Hubert  Xeleh,  hrvin^  been  first  duly  sworn,  was  examined  end 
testified  for  the  city  of  :.vanaton  as  follows 8  My  name  is  Hubert 
Keloh  and  I  am  a  police  officer  of  the  City  of  Evans  ton.  On 
-epteaber  1,  1933,  I  in  company  with  officer  Lovelle,  slopped 
John  Gatewood  in  hia  Lincoln  car,  driving  est  on  mmerson  .;  treat 
at  &cCormiok  Boulevard,  in  the  City  of  :vaaeton  Cook  aunty, 
Illinois.  I  tol?  him  M  had  ■  search  arrant  for  his  ear  and 
person  which  was  read  to  hia  and  he  would  have  to  accompany  ae 
back  to  the  vanaton  Police  t«,tion  in  ^vanston.  1  got  In  the 
X9BX   seat  of  the  Lincoln  oar  and  told  O&fceweod  to  drive  to  the 
police  station  in  Ivanston.   t  the  poliee  station  in  Svanston, 
we  searched  Gatewood  and  the  men  in  the  car  ?<ith  hia  ^ho  had  been 
plaeed  under  arreat  for  gambling  devices  and  gambling  paraphernalia* 
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We  found  nothing  on  (Jatewood'a  person,  out  found  policy  tickets 
under  roar  suut  of   the  .Lincoln  .  .uto,  which  s -a  ov.nod   and  driven 
oy  Gate-wood.     Getevtoed   and  voeuloraon  were  riding  in  the  front  seat 
and  Terry  and  Waller  and  :.'chillerford  -flare  riding  in  the  rear 
seat.     The  Courts     v/hat  hare  you  to  say  Terry?     D:f rid.mt  .Tamoa 
Terry:      I  had  a  Policy  book  on  oe«       The  Court*     hat  die3  you 
have  on  you,    'Tiller ?        The  Defendant  Clarence  filler »     I  had  a 

oiicy  book  on  Kft«     The  Court*       hat  did  jovl  have  on  you* 
,-■.•. nd arson.     Hoe  defendant     illiaa  Aaderson*     I  had  gambling 
paraphernalia  on  me.     The  Courts     -".hat  did  you  faava  on  you, 
G&towoodV     The  >;f?ndaat  Gatewoodt     1  had  nothing  on  ma.     The 
Court j       hat  did  you  have  on  you,   *;chillerf  ord?     The    Ndtendant 
lugom©  'ohillofordJ     I  had  nothing  on  lae  but  a  pieo-y  of  plain 
white  paper,   a  pad   of  paper  with  nothing  on  it.     The  Court; 
What  did  you  find  on  these  men,  Officer?     Officer  Hubert  Ealoht 
I  found  a  Policy  book,  -which  is  used  for  Jfembling  purposes  oa 
the  defendant,   Clarence   Poller  and  $16o0C  in  a  canvas  cloth  bag* 
I  found  a  book  on  James  Terry f   I  found  this   (showing  to  court  a 
pad  made  of  **hite  paper  without  anything  on  it)  oa  defendant 
-••ugene  Gehileferd*   I  found  ao thing  on  Gatewoedj  ?ound  a  Polioy 
%ook  on  .nder eon.     The  Court t     There  will  be  a  finding  of  guilty 
for  all  the  defendants,     fit]   fine  the  defend-nt;    Ttrry,   One 
hundred  dollars   and   costs*  ''.'ill  fine  the  AefeaAattt    -mller,  One 
hundred  dollars  nnd  eor?tsj     ill  fine  the  def  tnd  nt     illiam 

ndersoa  Two  hundred  dollars  aad   costs}     ill   Tine  the  defendant , 
Oatewood,  One  Hundred  dollars  and  costs i     ill  fine  the  defendant 
;  chile  ford,  one  hundred  dollars  aud  cos  is  J  "Mflh-as  all  the 
©videnoa  hoard,  and   the  proceedings  had,  on  $M   trial  of   this   mi£ 
cause.     This  ell  happened  ia  the  city  of    "svaneton,  Cook  County* 
Illinois •" 

The   ooiufr   thereupon  entered  judgment   finding  defsa&ajtt&i   "on  hte 

confession, *  f*J4tgr  as  charged  in  the  complaint   and  assessed  a 

fine  against  him  in  the  sum  of  $loo#     Defendant   sues  out  this 
writ  of  error. 

The  judgment  against  defendant  was.  entered  on  SejrtsatMBf 
2f  1S33.       It   appears  from  the  record    that   defendant  had  no  lawyer 
to  represent  him  at  the  hearing.       But  later  ia  the  day,  d^tVndaat, 
by  his  jJB88fi&»  ®av»d  the  court  to  vacate  and   sot  aeiie  the  judg- 
ment  against   iuc  and   the  counsel  asked    the  court  for  permission  t© 
offer   testimony  in  support   of  the  motion,  which  request  w«s  granted* 
Thereupon  defendant  testified   as  follows* 


"  »y  name   is  John  frets* ood,   sad    I  em  one  of   the  d< 
ants  in  this  case.       On  September  tha  1st,  of  this  year,  *  was 
arrested   in  'fil-r,  Boater*  *li£l>e  t  »**  sitting  in  ay  car.     I  was 
asked    to  get  out  of  my  ©ar  -which  I   did.     My  oar  was   standing  ©a 
lioCormick  Drive,  adjacent   to  ■jortsrson  street,    in  the  Village  of 
files  Center  m&  was  not   in  the  City  of  jivanston,  Illinois}  The 
officer  aeked  12©  if  ray  Rape  was  John  Gr.tewood  ana   I  h  i  Id  It  '«&s. 
The  police  officer  then  read  a  search  warrant  to  ma  md  plaoad 
mo  under  arrest*     I  was  there  searched,  and  s$r  car  was  there 
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searched.     1  had   nothing  on  frjy  person.      ISm  of  Hears   took  .-cm© 
policy   etckets  from  the  buck  of  the  ear,  but   I   Aid  not  kncr?  they 
were  there.        ?he  next  raornlng  in  court  at   ^vanston,    I  pleaded 
guilty;     x  did  not  hare  a  lawyer  in  court »     The  Judge?  did  not 
warn  me  of    the  coasequanees  before  1   pleaded  guiltyj  nor  did  he 
tail  me    th«   fiae    Matt  ifti^ht  be  imposed  upon  moi   :rcr   ,U-    he   state 
to  me    that    I    could   «>e   imprisoned   for  non-payment   of    fine.      I    .as 
act  warned  af  tiff   1  pleaded  guilty  and  my  plea  *as  ®nter<?d   of 
recoru,   ox    Ua    sffeets  and  conseHueneerj  of  try  pie"   of   guilty.* 

Defendant   then  called   -o  kite  stand  one  &m  Hents,  vh©   testified 

as  follows* 

"Wf   a**e  is  Leo  Hants*  X  live  at  SG42  Church  street 
near  IHsCormick  Hoad  in  files  Center.  I  am  a  teaming  contractor, 
and  have  been  a  lumber  of  the  park  hoard*  I  have  a  nap  shearing 
the  city  limits  of  ths  City  of  'vans ton  and  of  the  village  of 
Mies  Center  in  my   hands  here.  All  property  west  of  the  canal 
at  this  point  and  adjoining  KeCMuraiei  ^o--vi  an   tike  ea»t  is  in 
Hllea  Center,  from  my   own  knowledge  as  a  resident  of  the  village 
of  files  Center  and  from  t*e©  map  I  no.,  hold  in  say  hands  I  can  say 
that  flfsMiiynwi  street  at  TlcCormick  Boulevard  is  located  in  the 
village  of  ifiles  Center,  Illinois*" 

Counsel  for  defendant  then  stated  to  the  court  that  the  e»idene© 
shewed  that  the  offense  occurred  "without  the  territorial  limits 
Of  the  city  of  aJvanston  and  in  the  limits  of  the  village  of  Miles 
Center.  *  *  *  Thie  court  was  entirely  without  jurisdiction  of 
this  allegad  offense.   The  search  warrant  in  this  case  had  no 
validity  in  the  village  of  Mies  Center.  A  ssere  plea  of  milty 
did  not  give  this  court  jurisdiction."   The  trial  court  denied 
the  motion  to  vaeate#  stating  that  he  was  "taking  Judicial  notice 
that  the  territory  within  which  the  arrest  web  made  Is  «ithln  the 
corporate  limit®  ©f  Svanston.  Illinois." 

The  only  point  made  and  argued  in  this  court  is  that 
"the  venue  of  this  alleged  offense  being  in  the  Village  of  JTlles 
Center,  and  not  within  the  corporate  limits  of  the  ity  of 
Bvanston,  the  write  of  the  Municipal  Court  of  svanston  did  not  run 
in  the  Vlllago  of  files  Canter,  and  the  Municipal  Court  of  -vanston 
was  without  jurisdiction  to  r*»ceiv®  or  enter  a  plea  of  (milty  in 
thle  case,  una   the  finding*  judgment  and  sentence  of  the  Municipal 
Court  of  bvanston  in  this  cause  wrs  a  nullity.**  from  an  official 
map  of  the  city  of  Vvanston  we  find  that  the  intersection  ©f 
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Emerson  street  and  MoCormick  road  is  located  In  ftilea  Center, 
and  that  all  of  the  land  west  of  the  Sanitary  District  canal 
at  that  point  is  located  in  Hiles  Center.   fhe  boundary  line 
between  Ulles  Center  and  the  city  of  Sv&nston  at  Person  street 
is  located  east  of  the  ©anal.   Defendant  testified  that  hie 
oar  "was  standing  on  McCormiek  Drive,  adjacent  to  ISmmerson  treet, 
in  the  Village  of  ffiles  Center  and  was  not  in  the  City  of  Bvansten, 
Illinois. n     Officer  Keleh  testified  that  he  "stopped  John  Gatevood 
in  his  Lincoln  car,  driving  est  on  Emmerson  Street  at  McCormiek 
Boulevard •"   The  intersection  of  McCormiek  road  and  Smersoa 
street  is  some  little  distance  from  the  boundary  line  between 
files  Center  and  the  city  of  iwanston,  and  the  officer*  ss  evidence 
fails  to  show  that  ho  saw  defendant  driving  the  oar  east  of  the 
boundary  line.  There  is,  therefore,  nothing  in  the  record  to  prove 
that  defendant  drove  the  automobile  from  the  city  of  i-vanston  into 
if  lies  Center* 

The  contention  of  defendant  a&tst  be  sustained  and  the 
Judgment  of  the  Municipal  court  of  Svanston  Is  reversed,  and,  as 
the  City  of  JSvanston  may  see  fit  to  offer  additional  evidence, 
upon  a  new  trial,  the  cause  is  remanded* 

BEYUHSBD  MS   M&3SB&* 

Gridley,  P.  J,,  and  Sullivan,  J.,  concur* 
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aVOTSTH  JOBUroir,  a  Minor,  by 
Victor  Johnson,  Me  Fether  and 
Wext  Friend , 

Appall**^ 

T. 

CUT  OF  CMC  GO,   a  Municipal 
corporation, 

ppallant. 


)        APi'*AL  IfeCK  SUPERIOR  COUKT 
OP  COOK  couott* 
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mr.  justice-  scAsauH  vr&xvmm  tm  GOTIO*  OF  i'ffij  COURT. 

An  action  on  the  ease  brought  by  Kenneth  Jehason,  a 
ainor,  by  Victor  Johnson,  Ms  father  and  next  friend,  against 
tho  City  of  CMeago,  a  isanicipal  corporation.  A  jury  returned 
a  rerdiet  in  faror  of  plaintiff  for  51,250,  and  defendant  has 
appealed  from  a  judgment  entered  upon  the  rerdiot.  Plaintiff 
has  not  seen  fit  to  file  an  appearance  nor  a  brief  in  this  court. 

Plaintiff's  amended  declaration  consists  of  one  count. 
It  alleges,   in  sub stanoe, that  on  ^camber  S2,  1930,  defendant  was 
a  JBunioipal  corporation  and  was  then  in  possession  of  a  osrtain 
park  and  playground  witMn  its  corporate  limits,  called    /inaeaac 
parkf  that  the  said  park  was  bounded  by  the  following  streets* 
Samoa  and  tfinnaaae  arenues  and  Argyll  and  Leavitt  streets!   that 
defendant,  by  and  through  its  agents  and  serranta,  maintained 
within  said  park  numerous  dsriees  for  the  amusement  of  the 
general  public,  particularly  oMldren,  one  of  wMch  derices  was 
a  structure  a  number  of  feat  Ions  and  eereral  fest  high,  eo&aenly 
known  as  a  slide,  at  the  top  of  which  was  a  small   platform  >Meh 
cMldren  reached  by  ascending  a  small  ladder |   that  surrounding 
the  platform  was  a  rail,  Wide  of  wood,  a  faw  inches  in  height  % 
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that  on  the  d&te  aforesaid  *&»d  for  a  %m&   £i«®  prior  theret©# 
the  defendant,  by  w»<l  through  lie  said  agents  and  servants,  so 
•arelessly  and  negligently  maintained  the  said  si  Ids  that  a  large 
part  of  said  rail  was  broken  away  and  so  remained  for  a  long  cp&c* 
of  time  prior  to  and  including  the  day  mad  date  aforesaid t  that 
plaintiff  was  then  and  there  a  child  of  eight  and  one-half  years 
of  age  and  wan  then  and  there?  at  all  times  ia  the  ex&reise  of  due 
©ax©  and  caution  for  his  own  e? v.fetyt  that  by  reason  of  the  care- 
lessness and  negligence  as  aforeaaid  plaintiff  was  then  and  the?* 
caused  to  and  did  fall  from  the  platform  aforesaid  to  and  upon  the 
ground  beneath*  snd  by  reason  of  the  premises  *w*  then  and  there 
T9o6«iXed   unconscious  and  his  body  was  greatly  bruised  and  lacerated 
and  divers  bones  of  his  body  were  then  »n&   the;®  broken  *  *  *$  that 
he  has  sustained  damages  in  the  sun  of  fl§,0GG  and  therefore  brings 
this  emit** 

The  evidence  shews,  inter  alia»  that  the  city  of  Chicago 
maintained  within  the  said  park,  for  the  public  benefit,  the  toboggan 
slide  in  uestion,  three  baseball  grounds,  a  football  field  ia  the 
autumn,  and  a  hockey  ring  during  the  winter  season!  that  on  the  day 
of  the  accident,  December  22,  1930,  plaintiff,  with  a  boy  chum  and 
a  girl,  went  Ml  the  park  with  their  sleds  I  that  they  slid  do  n  the 
toboggan  elide  several  times  and  plaintiff  then  went  upon  the  plat- 
form to  slide  do wm  again  and  found  the  platform  crowded  by  children* 
Plaintiff  testified,  upon  direct  examinations  "I  had  my  sled  with 
mo*  1  remember  being  on  top  of  the  slide,  that  is  all  I  remember. 
The  next  thing  I  remember  X  was  in  the  hospital,  that  is  the  only 
thing  1  remember  from  the  time  I  was  on  top  of  the  slide  and  then 
in  the  hospital •  *   Upon  cross-examination  he  testified*  *They  were 
pushing  too,  they  wanted  to  get  there  first.  There  wore  several 
beys  and  girls  on  the  top  of  the  platform  and  they  were  waiting 
to  use  the  slide.  I  think  this  girl  w&s  with  me  too.  I  denH 
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know  how  many  beys  sad  girls  were  up  there  exactly,  it  ma*  crowded* 
fhey  were  pushing  ma  around,  trying  00  get  ahead  ©f  the  line,  ther« 
were  some  smaller  boys  up  there  and  sow©  about  m   age.  J  did  a 
little  pushing  myself  ,  I  vasa*t  doing  it  to  get  ahead  of  the  line, 
they  ^ere  pushing  me  around,  I  pushed  wki«w  I  thought  pushed  me, 
1  don1 1  remember  anybody  giving  mo  a  push  when  I  fell,  off  the 
platform.   I  remember  I  was  on  the  platform,  Hal  ia  all.  Anybody 
pushing  around  like  that  could  have  pushed  mo  off  there,  it  was 
possible  for  that  to  be  done." 

t  the  close  of  plaintiff's  evidence,  and  again  at  the 
close  of  all  the  evidence,  defendant  moved,  ia  writing,  to  instruct 
the  jury  to  find  defendant  not  guilty,  the  motions  wore  denied. 
Defendant  raises  seven  contentions*  w«  need  notice  but  one,  via* 
*The  park,  playground  and  slides  having  been  maintained  not  for 
profit  or  revenue  but  for  public  health,  recreation  and  ansa  eaten  t 
was  maintained  and  operated  by  the  def andant  as  a  governmental 
function  for  which  it  was  not  liable  tn  drmagea  for  its  negligence 
or  that  of  its  servants."  This  contention  must  he  sustain^. 
Sow  Sfbhard.t  v.  Ylllagpjet ..**§&•»&..  Parkj.  384  111.  234,  *here  a 
like  contention  wee  carefully  and  fully  Considered,  and  decided 
in  favor  of  the  defendant  in  that  case.  Under  that  ruling  it  is 
clear  that  the  trial  court  in  th*  instant  ease  erred  in  refusing 
to  instruct  the  jury  te  find  the  issues  for  defendant* 

As  plaintiff,  under  the  admitted  facts,  cannot  recover, 
the  judgment  of  the  Superior  court  of  Cook  county  is  reversed. 

RtV  r 

Sridley,  f«  J.,  and  Sullivan,  J.,  concur* 
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BR.  JQBTZCB  SCASLAff  JHLmTOD  ffft  6fIfT,W  if   TB  COURT, 

An  action  on  ,he  case  to  recover  top  for  per*«n*l 
Injur ioa  8u*taiaea  ^  ^intiff .     A  wdU|  ^  ^^   ^^ 

defendant  guilty  ^d   ,.,^a3xn«  plaintiff* .  damage  afe   the  ,m  Qf 

$1,500.       Dofondwt  ha®  appealed  from  a  judgment  oatorod  upon  in. 
Yord icfe. 

lUlfttttf  ma  Ujir«d  in  an  accident   that  occurred  on 

March  29,  1932,   about  3  o'elook  p.  *»,  a*    the  interaction  of 
Lake  street,  whloh  runs/and  mt,  and  dealer  arenae,  which  rune 


north  and  south. 

fne  following  i8  plaintiff*   theory  of  f«ot«     flaUtiff, 
»ix  year*  of  age,  wa*  on  her  «ay  home  from  school  with  another  girl 
Of  about  the  saa®  age.        fhe  school  waa  locate  on  the  eaet   side  of 
Keeler  avenue,  one  block  wjuth  of  lake  street.       Si  reach  her 
heme,  located   north  of  Lake   street,   plaintiff  ovooood  Lake  atreet 
on  the  east  aide  of  Keeler  avenue.       i«h«  ^0  girlB  at&m&d   fr0K 
the  curb  together,   "they  were  diking,  nolding  tend*,  about  three 
or  four  miloa  an  hour."         Thty  Stopped  bef.ro  they  reached  the 
eartbouud   car   track*  on  Lake   street,  glanced   around,  and  then  pro- 
ooeded  *»•„  the  traeke.       A  eae-heree  milk  wagon,  owned  by 
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dof-sadant,   *g»  proaaeiin*  east  on  the   tracks   and   *au  .tuout  &  or 
3v  fee*        H     ,he  girls   *h    .  ,-   stftjpag   ia.u   fchs  car  <,rack.     ?*• 

horse  was   trotUa,,    fchfl    .  *in©   sere  not   ia  afce  di-ivor1*  hands  *ad 
were  k&Bgtag  frosn  tiu   top  of    shj   ..agoaj    the  a^vw  had  his  head 
bent  flaws  .mil  waa  payiag  no  aUdntioa  id    the  horse^  and  ^uiralaa, 
a  witness  for  plaintiff,  ebsarriag  that  fehs  drivar  was  pacing  a© 
attention   -o  the  horse,  yelled    1,0   Hgg  driver   s-o  wateh  ©ut»   "ther© 
were  kids  oa  the  crosswalk.  '        „The  horse  struck  -both  of  the  ohildrea 
and   threw  tham  to   the  pav&iaoat.         he  horse  dida* t  atop  -  stttt 
about  seventy-five  feet  befora  it  stopped**     "it  seems  the  horae 
stepped  by  himself."       ft^r  the  ac:-idsnt   i&*  driver  got  ©ff  ©f  the 
wagon,  ran  to   .ehsre     uinlan  and  a  bystander,   .'.abreoe,  were,    'and 
asked   them  *nat  had  happened,"        ...uinlan   testified  that  from  curb 
to  uuro  lake   street  Wae   obttJt   7C  or   75  feet|   that   the   street   car 
trcck£   oct-upied   about  t®  feet*      feat   Keeler  avenue  frow  curb   to 
curb  was  about   30  feetf.  that   there  m*  an  elevate  railroad   super- 
structure running  along  iake  street  |    that   the  poets   supporting   the 
MM  »W«  about   Si  or   35  feet  away  from  the  cars,   "out   in  the  Middle 
of   the  street ,  about  three  feat  away  from  the  street  car  tracks," 
that  the  posts   "run  in  pairs  all  jiloag   there  and  are  about  forty  feet 
apart."     Seattle  Harrington,   the   sole  vitaose  for  defendant,   teeti- 
fled  s©  follows |     that  he  »ae  about  4  5  years  of  m       - 

yaers  had  been  a  milkman  driving  a  horse  and  wagon?  that  he  hats  been 
employed  by  defendant   for  1C  years*   that  ha   «aa  familiar  with  the 
place   in  question  and  had  been  traveling  ©vsr  it  for/years*  that 
4uet  prior  t©   the  hcoideat  he  mm  going  east  on  Ltiks  ■ treat  and 
"had  hold  of  the  linee  with  both  hand  a ,  and    the  horse  mm  going 
along  at   the  regular  milk  wagon  pace   *  #  *  g  alios  an  hour 5*   that 
he  kmm  there  was  a  school  located  on  JLeeler  avenue  |    &h*t  as  he 
approached  that  avenue  he  was  on  the  east&ound  tracks  1  that  nothing 
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occurred     hen  he  pan***   the  first   superstructure  pUlar|    ^  „ 
b*  pass*  i    *»  next   ,IUM?  hio   hora,   ahied   toward   the  north  traoks 
MM    Hha  .        |    u-o  children  Whiad   th«  post  there  ftnd   t^y  raa 
right    into  ffiej"   th*t  as  he  approached   Ike  aaet  aide  of  &**!<& 
avenue  he  did  no.   **,    ft,   two  girls*    chat  after   they  ran  i95o  hia 
b*  swung  the  *****  over    „o    |ft«  mr,U  *****  m   8,eSi>ad   ia  B  fe#fcj 


that  es  he  *&******  the  place   t*  ^.tii,  he  **«  driving   tha 

Horse  and  *****   to    the   east,      U**t   after   the  a  evident  ha  aid 
M  •**  to  *  bystander,   "That  happened?*      &hat  the  first  knowing* 
h.  had  of   ,he  prince  of   the  two  girl,  was  whan  hie  horse  shied, 
that  he  W  that   school   children  passed   that  paint  every  day  a«d 
because  af   that  fact  he   sle^d  dm  just  before   the  accident,   that 
H  Mi  a  nice  day  and.   the  roadway  w*a   -jurt   f lB0f *   taat    &he  ^^ 
because  ha  *as  broken  to   the   service,  w  deemed   to  have   ft*  Much 
sense  as   the  driver   in  g^ig  around  the   route?    that  ^  he  approached 
the  intersection  ia  bastion  ha  did  aot  notion  anybody  landing  at 
the  intersection.     Upon  eross-ex&aination  he  testified   that   the 
horse  had   Blinder*  on  and  "could  net  see   to  th«  back  of  fei«}«   that 
the  horse  was  about   four  or  fire  feet  pa.t  the  girls  .hen  he  ehUd, 
that  the  sitae**  did  not  see  the  girls  at  all  until  ha  "hit  themj" 
that  as  ha  approached  feeler  avsnue  ha  slowea   the  horse  up  to  about 
two  ailes  aa  houri   that  as  be  reached   that  avenue  he  coulf.   see  all 
she  way  to  Crawford  .venue}  that   there  was  nothing  to  obstruct  his 
vie*  ahead;   that  he  did  not  see  %ulalan  after     the  accident*    that 
the  little  girl  was  unconscious  after   the  accident!    that  the  little 
girls  ran  into  the  side  of   the  «*ganf  that  nobody  was  ehaaing  the** 

Defendant  contends  that  the  court  should  have  directed 
tha  jury  to  return  a  verdict  ia  favor  of  defendant  either  at  the 
conclusion  of  plaint  if f»«  case  or  at  the  conclusion  of  all  the 
cvidanoa.         it  is  difficult  for  an  to  clearly  understand  from 
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the  manner   In  which  defendant   argues   the   for^soinc;  contention, 
its  exact  position.     It  Is  settled  law  that   if  n  dt!f.-»ndant  seeks 
to  have   the  ea««  reviewed  on  plaintiff*;  nee  alone*  b®  must 

stand  on  his  motion  to    !ircet  a  verdict  made  at  the  close  of 
plaintiff's  evidence,  and    the  participation  In  the  trial  there- 
after la  a  a&ivex  of   such  motion.         In  the  instant  0110©  defendant 
proceeded    -ith  its  defense  after  its  notion  to  direct  a  v or diet 
had  been  denied*     In  support  of  its  contention  defendant  discusses 
the  evidence  introduced  fey  plaintiff  ark!  fey  defendant  and   argues 
that  ita  theory  of  fact  should  fee  believed  instead  ©f  plaintiff's 
theory  of  fact.       The  fiast  count  of  the  declaration  charges 
general  negligence.         The  second  count  «as  withdrawn,     the  third, 
count  charges  aegligenoe  ia  driving  the  wagoa  in  question  without 
keeping  a  reasonably  careful  lookout  ahead    in  the  direction  in 
which  the  horse  and  milk  ^agon  were  moving.       That  plaintiff  made 
oat  a  prima  facie  case  againyt  defendant  is  clear «     Counsel  argues 
that  as  "the  testimony  pertaining  to  liability  consists  of   evident* 
oi  two  witnesses,  one  offered  fey  the  plaintiff  and   the  other  fey 
the  defendant »M  plaintiff  has  failed  to  prove  her  ease  fey  a  pre- 
ponderance of  the  evidence.       In  Jackson  v.  Person  (App*  C-t.  Sen. 
50*  37,031,  Afest*  opinion) »  opinion  rendered  by  this  division  of 
the  court,  we  saidt 

;,The  preponderance  of   the   svidenoe  does  not  necessarily 
depend  upon  the  number  of  witnesses  testifying  as  to  any  material 
subject  of  inquiry.       ->ven  though  the  Sam  number  of    witnesses 
testify  on  each  side  there  may  still  bo  a  preponderance  on  on© 
side  or  the  other,     '-'bile  the  numb  ex  of  witnesses  is  a  factor 
that  may  be  taken  into  consideration  in  determining  where  the 
weight  or  preponderance  of   the   evidence  lica,    it  is  not 
necessarily  determinative,  and  a  jury  may  be  fully  warranted 
ia  finding  ia  favor  of  a  party  even  if  his  ease   is  supported 
fey  the  lesser  number  of  witnesses.     It  was  the  province  of   the 
Jury  to  pass  upon  the  credibility  01    the  two  witnesses  and   to 
determine  the  weight,  if  any,   that  should  be  attached   to  their 
testimony*     *The  witness'   manner,  demeanor  and  bearing  upon  the 
stand,*  his  replies,  whether  frank  and  open  or  reluctant  and 
evasive,  -  his  manner  of  expres^iag  himself,  whether  moderate, 
dignified  and  respectful  on  the  one  hand,  or  extravagant, 
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impertinent  R«d  r-ckleSs  on  the  *ta*J  ,  -       «H  always  of 

re^i^-  36H  ^  ^  «-^w&'tVvS&»  Sia?*' 

T»  ?IJ  £       ttp;S   ?    !2t,M[  *   *«*   *****   ***  **   contradict* 

wiax  ee  set  aside  npon  appeal,  Slat;,-  v.  .  iliw.   cas    rif     a«« 

iff*  S2'  S^  °sae! GU8fl  «»»*»i  -^^t  r.^H§;.\iX0  App# 

III.  5«4,  57C,  Baydea  T,  -jn.  ,  -    ir,~*T/i  .-7"    i^!"    ft-, 

last  ■entlone?   ease    (p.   £SO):      •-van   in  R  criminal   taB*    ^» « 

asic  a  oust,  |  jadgwwt   of  conviction  will  not  be  rev:,  re  ad  araraiv 

if  SlVlS.  52  CT****^  WltB**6  **«Ufies  to  the  e«t«8i^ 
of  the  crine  and  fee  is  contradicted  bv  the  defendant!  ThT^«o£j« 

«l?Vf™  l  ■•*■*•)        la  the  late  ©ftsre  of  The  PeorST*;   *or*  ino. 

held  that  the  testimony  of  oae  witness,   ma  thou  h  i'nta*  w 
^Sf1^  "umcient   to  suetain  a  oenvLtion.     i^e 

▼•  aaaaau  352  m.  3*f  People  t»  &&&•  377  id.  eai.**^^^42, 

Sven  If  the  statement  ef  defendant  that  eaeJr  ■£&  produced  only 
one  witaesa  was  justified  by  the  record,  we  wenld  atill  he  satis- 
fied, after  &  careful  ejcamiaatton  ef  the  testiaeay  of  <mialan  and 
the  driver,  that  the  jury  would  hare  seen  justified  in  fiading 
for  plaintiff.  But  in  the  instant  ease  Joseph  Igyarto,  Jr.,  eleven 
years  of  age,  a  brother  of  plaintiff,  testified  that  he  was  walking 
hone  f*e»  the  eoheol  and  at  the  time  of  the  accident  had  reached 
the  southeast  corner  of  Lake  street  and  Keeler  avenue j  that  in 
order  to  reach  their  hone,  which  »as  laeated  north  ef  Lake  street, 
thoy  had  to  pass  the  corner  ia  *uestieni  that  the  milk  wagon  ran 
about  75  fast  after  it  ran  over  the  plaintiff j  that  the  driver  had 
hie  head  down  whea  he  ran  over  the  plaintiff  %Sd  directly  after  the 
Plaintiff  was  run  over  she  screened  and  at  that  moment  the  driver 
»till  had  his  head  down.   It  is  plain  that  plaintiff  proved  her 
ease  hy  a  preponderance  of  the  evidence.  Moreover,  the  able  and 
experienced  trial  judge  sustained  the  verdiet. 

Defendant  contend s  that  "the  damages  assessed  by  the 
jury  are  excessive."   We  have  carefully  sonsi-lors*  this  contention 
and   find  It  without  merit.   The  evidence  shows  that  the  doctor* s 
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hill    ira        l":r ,  *  tft  kill  .  "^7  *m     „,,*   *%.„   •».*•»*      *.  ».*- 

'  >a*    »***f      «T#70#    BS«    the  bill    Of    the  mt¥0«-f 

*S   ,   I      I  tat   the  Jury  nil!  -inttff  a  imie  I**  than 

11, 30v  for  h«r  pain  anf   tn$mtm.       Tn  irp  ins?t*mt  contention 

oef -ni.-.tf   contends   that   it   la  Tery  &m%       !  |  Q,  no| 

the  plain, iff   stained   a  fetttet  gf   il*e  elbow,       1*.  Jjja   testi- 
fied  what  plaintiff   au  :,Plit  of  ths  pyosiajal  end   of   ^ 
ulna   «        K  a  frc^«  *£    ih*  fMHfefcft  ^ad  of  *he  A*r*«  and 
defends  di,  net  000  m   10  wm&mmfa®  Uw  ^tnoo.  nor   t« 
int,*.uoo  any  proof   in  rsfeuttal  of  Hi*   4.^1^,     ;*.  Earner 

teaaf  lqq  ****  h*  ®„  ifateui  **  ite  m*f$m  mm  *»*&%*& 

about  4  o'clock  of   U*  tttmum  m  m  aocHoat,   that  Hi  .xamia^ 
her  aad  found  he*  ooai-ooaooioue,   "in  shook,  wish  a  rapid  pulse, 
and   cold,   clammy  Hkill|  «    thai  no   Wisely  di^gnoaed    the  conditio* 
as  one  of   shock,   that  .he  **i  oufferod  «  sorer,  injury  »*  aome  part 
of  *>r  body,   "and  1  .uspoetec    »o  rlv8t  cwlcua8ioa  of   ^  brain* » 
that  the  n«t  d^  he  discovered  a  a^Uiag  Of  the  rigto   Clbw. 
She   explained   of  pain,   in   th8  rigllt  g^  ^  ^^   ^  ^ 
in  the  abdomen,   that  plaintiff  NlM  in  the  hoapi^l  f#*  «T. 
daya,  when  .he  was   taken  heme,   ife**  Wgrt  ^  l€ft  ^  ^^ 
«w  right  elbow  was  bandaged  firmly  H$  retain  gfe  fragments  in 
the  proper  m,itm  and   eo  prev.nfe  «ww.,t  of   *he  eibo*  s0  fc^ 
there  «*&*  not  be  an  MM  ameuat  of  a.ax  tisane,  -  taped  up,* 
that   this  tape  refine,  on  her  aXhew  fa,  alwrt  two  *e*k«,  that  the 
doctor  eontimued  to  boo  her  until  6he  ti»*  0  m   mm  %hmt  ^ 
last  examination  shewed  her  to  b*  aaemie,  underweight  MM   extremely 
herrous,  that  he  did  not  ffetf  h«r  ^^^  ia,^^  t0  0^  ^  r0B^t 
of  thoaooident.     ^paa  erese-examination  he  t stifled  that  after  tho 
aocidejit  he  found   that  the  ahdoadnel  pains  were  caused   *»y  m  hruiae 
of  the  oMoftiaal  *o01f  -  preoouro  en  the   „all,  Vf  e«we  sort*  *  *  * 
there  WSre  some  hemorrhages  of  the  skin  -  dieooleration,  *  *  * 
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S*he  eoaplatned  of  fefc&ee  pedm  for  abou*   three  »«-ehag"     th&s  he 
treated  her  for  concuss t#  I  . .  bx-iiia  for  about  *!▼•  dfcy»t 

placing  ice  p^cStp  on  h»X  fa  Faa&iy»t  iatroduoea  a©  aedieal 

teaUaony*  tftf  fycia  T?h    ■  .  iffcffi   stated  It  is  apparent 

that  tho  B«tat*#e8  &wstfr*©<S  fey  th-  jury  str*  aoi  e^eeasiva. 

l*roia  the  fact  th^t   ^f-adaat   la  Vorcsa    «o  argua   &ha 
appeal  upon  th«  ^oie  rent sat ion  t         ...    miAmm  does  aet  sustain 
the  Ysrdletf   it  la  af$af«at   fchst  the  c--..,.a   ,....=,&  fairly  &ad  ably 
tries. 

The  jud^msat  of   the  Superior   court   of  Cook  aoumy 
should  ha  and   It   Is   ■fftfaftt* 


&ridley»  P.  J.,  aad  rfttlllTan»  J. ,   concur* 
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Appellee, 


JWUBt  V.  ^liiSLOg,  JOSii&PJi  a#  afcOU*» 

cor  n  i  xos  5  hi  e  um ,  s£B&:a  noxsyu 

JAMS®  F.  MAYS*,  r,0B3rr  AYRgS, 

.<ABB&i  JOaISS  and   TmUte*  J£.  S?01»0j -.CUOfi, 

copartner*  eelng  fc»«aia®a»  as 

smwrn  &  e®«mjnr, 

Appellant ■# 
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m*  rones  mSMrm  mxvs**9  tm  opiixos  m  ?ss  oow, 

raie  appeal  seeks  to  ri?«r«  &  jutfgaoat  fear  n,0&%8O 
rendered  in  favor  ©f  Barry  I.  «ei8hrod,  plaintiff,  agaiaat  the 
defendant*,  partner*  d#t*g  ausiaaw  as  Shields  &  Company,  ia 
an  action  of  contract  tried  hy  the  ©©art  without  a  jury. 

Plaintiff*  claia  is  that  May  &1$  195Sf  dB  aie  QT^p 
defendanta,  who  were  etoekhrokere,  ptrohaead  for  hie  aecount  en 
■margin  100  ehaxee  of  Liquid  Caroeaic  atoek  at  #33  a  ekaxei   that 
ha  deposited  with  defendanta  approximately  $l940O  to  oarer  the 
margin  requirements  on  this  stock!  that  Jane  14,  1933,  defendant* 
purchased  lor  his  account,  without  his  knowledge  or  authority, 
100  aharee  of  Sleotrio  Bead  $  0hare  etoek  at  #3®  a  share)  and 
that,  hee&uee  his  d*?po©it  of  approximately  11,400  was  insuffieient 
to  corer  the  nargin  requirements  on  the  Liquid  Carbonic*  stock, 
the  purchase  of  which  he  authorised,  and  the  Jleetri©  load  &  Smare 
stock,  purchased  for  hie  account  without  hie  knowledge  or  authority, 
defendants,  June  15,  1»33,  sold  the  Liqald  Carbonic  stook  at 
&m.62k  &  snare  end  the  .Sleetrie  Bond  &  Share  stock  at  #33.50  a 
•hare,  eyeing  him  a  looe  of  n»M7.50« 
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Defendants' affidavit   of  merits  admitted   that   they 
purchased  at  plaintiff's  order  100  shares  of  Liquid  Caroonl© 
stock  for  his  account  and  that  ho  deposited  with  them  approximately 
#1,400  to  cover  the  margin  requirements  on  that  stock,  and  averred 
that  on  plainUif's  express  order  and  authority  they  purchased  for 
hi.  account  June  14,  1933,  100  shares  of  Sleetrie  Bond  k  Share 
■too*  on  his  specific  promis®  and  ogreement  to  deliver  to   then 
f*   oaio  1,000  Commonwealth  &  clouthsrn  warrants,  the  precaed*  of 
the  sale  of  *hich  *ere  to  he  used   to  cover  the  margin  requirement. 
on  the  Kleetric  Bond  &  Share  stookj  that  he  failed   to  deliver  said 
warranto  and  that  it  became  neeess&ry  June  IS,  1933,   in  order  to 
proteot   themselves,  heoause  of   the  sharp  decline  in  the  (stock 
market  on  that  day  and  because  of  plaintiff's  failure  to  deliver 
the  aforesaid  warrants  or  to  make  an  additional  margin  deposit, 
to  sell  the  100  chares  of  Liquid  Carbonic  stock  and   SO  shares  of 
the  Sleetrie  Bond  *  Share  stock!   that  thereafter,  upon  his  order, 
they  sold  the  other  SO  shares  of  Ueciric  Bond  i  Chare  stookj 
that  they  delivered  to  Mm  a  check  for  $255 #4 7,  xzpx® renting  the 
balanoe  remaining  in  hio  account  after  the  stocks  ware  sold}  and 
that  all  orders  exeeuted  by  them  for  plaintiff's  account  vmra 
executed  st  his  instance  and  request   and  that  any  loss  or  damage 
sustained  by  him  «ao  caused  by  his  ©«n  acts* 

Oefendants  contend  ttet   the  finding  and  Judgment  of 
the  trial  court  are  contrary  to  the  law  and  against  the  manifest 
weight  of  the  evidence!  that,   inasmuch  as  the  proper  decision  of 
this  cause  must  turn  on  the  question  of  whether  or  not  plaintiff 
en  June  14,  1933,  placed  an  order  with  defendant a  as  brokers  to 
purchase  for  his  account  1O0  shares  of  Sleetrio  Bond  &  .-hare  ©took 
at  #59  a  share,  the  evidenoe  of  plaintiff,  she  Vmf  the  only 
witness  in  his  own  behalf  as  to  this  transaction,  being  so  highly 
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inprobable  and  self  eentr-  diotory  as  to  be  entirely  unworthy  of 
belief  i  and  feJM  testiaconv  of  defendants'  witnesses,  supported  by 
documentary  evidence,  beinf  conclusive  that  plaintiff  placed  the 
order  and  that  it  wps  executed  in  accordance  with  hie  instruct  lone* 
aa  well  as  in  accords-nee  with  the  customs  and  usages  then  prevailing 
in  the  stock  brokerage  business,  there  was  no  competent  evidence  in 
the  record  to  sustain  the  finding  and  judgment}  that  the  trial  court 
erroneously  excluded  evidence  offered  in  defendants*  behalf ,   which* 
with  the  competent  evidence  otherwise  in  the  r  cord  which  it 
corroborated*  erected  a  dear  preponderance  of  the  evidence  in 
defendants'  favor  and  entitled  them  to  a  rinding  and  judgment  %  and 
that*  even  if  plaintiff  did  not  place  this  order  *--tth  defendants 
in  the  first  instance ,  he  not  only  failed  to  repudiate  it  when 
he  was  notified  that  it  had  been  executed  for  his  account*  as  he 
was  bound  to  do,  but  by  his  subsequent  acts  mu«t  be  deemed  to 
have  ratified  it* 

Plaintiff's  theory  is  that  the  .uestions  presented  for 
our  determination  were  questions  of  fact  for  the  trial  court  to 
decide,  and  t&fct  the  finding  and  judgment  are  amply  supported  by 
competent  evidence  in  the  record  >*.n&   are  in  accordance  with  the 
law. 

The  undisputed  facts  are  that  plaintiff  is  an  attorney 
at  law,  actively  engaged  in  practice  for  seventeen  years f  that  one 
J.J.  HeX'ahon,  an  office  associate  of  his,  on  May  31,  1933*  tele- 
phoned an  order  for  the  purchase  on  margin  for  plaintiff  of  100 
shares  of  Liquid  Carbonic  stock  at  #33  a  share  to  Mrs.  aries,  a 
"customers'  lady8  of  defendants,  with  «hoa  Mr.  McMahon  was 
acquainted  and  had  theretofore  conducted  stock  transactions  on 
his  own  account!  that  Mrs.  dries  telephoned  plaintiff  to  confirm 
the  order  and  later  telephoned  him  that  the  purchase  had  been 
made  for  his  account}  that  plaintiff  assured  Mrs.  dries  that  he 
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would,   In  lieu  of  cash  to  cover  such  purchase  on  margin,  daliTer 

to  defendants  30  share?  of  Electric  .Bond  h  Snare  stock;   tint  such 
stock  was  not  delivered   to  defend  ante  that  day  as  promised,  out 
was  delivered  the  next  day,  June  1,  1933 }   th»t  this  Electric  Bond 
hare  stock,  vhich  purportec    fco  be  30  shares,  amounted  in  fact 
to  only  20  shares  of  the  no*  siook  of  that  company}   that,   subse- 
quently,  plaintiff  ordered  defendants  to  ©six  that  stock  at  #40  a 
share,  -which  they  did  June  12,  1933 ,  realising  $£§$  from  such  sale* 
:  hioh  was  placed   to  plaintiff's  credit  in  his  margin  account  for  the 
Liquid  Carbonic  stock}   thtU  such  amount  wtm  insufficient  for  plain- 
tiff *e  margin  requir omenta  and   vhat  he  was  so    notified  by  defendants} 
that  in  response   to  such  notice  ha  delivered   to  defendants  a  check 
for  |627,  which,  after  certain  deductions,  gave  him  an  aggregate 
credit  of  approximately  #1,400  in  his  margin  account  I   that  June  14, 
1933,  defendants  purchased  fo*  plaintiff's  account  103  shares  of 
Sleetrie  Bond  ft  Share  stock  at  ?39  a  share*   that  on  the  same  day 
plaintiff  placed  an  order  »ith  defendants  to  sell  1,060  Commonwealth 
&  Southern  warrant©  at  from  #1.50  to  $1#?5  each}  that  these  warrants 
were  not   sold  by  defendants  because  plaintiff   failed   to  deliver 
them*  that  plaintiff  delivered   neither  money  nor  securities  to 
defendants  to  eorer  the  purchase  on  margin  of  the  100  shares  of 
Slectrio  Bond  ft  Share  stock!   that,  when  the  market  opened  on  the 
morning  of  June  15,  1933,   there  Pftl  carried   in  plaintiff's   account 
with  defendants  100  shares  of  Liquid  Carbonic  stock  purchased  at 
$33  a  share,  10r   shares  of  Electric  Bond  ft  Share  stock  purchased  by 
defendants  at  #39  a  sh%re  and  charged    to   said   nerount  and   a  cpsh 
credit  of  approximately  $1,400}   that   there  was   a  sharp  decline  in 
the  stock  market   fchft  day  m&  defendants  sold  the  100  shares  of 
liquid  Carbonic  stock  purehr-sed  for  plaintiff's  account,  as  well 
as  the  1<>    shares  of  Electric  Bond  k  Share  stock}  that  the  liquid 


I    '  ■  ■ 

■  ■  ■ 

1 

I  t 

I 
: 

.         ■       t        '         - 

\ 


Carooni©  saoeic  w»»  sold  at  &2a.«2#  *  .»,.,..     «*   *.* 

♦,***w*t  *  «J*ar<i  aaa  the  m.®ctn*  Bond 

m.*^  Irea  «**«*  a  ^  t9r  Wtt#47f  ra9r^miag  the 

titaed  *fcoek«t  «ai«a  *as  paid  la  duo  eeuree. 

»■  exueial  qtt«Uen  u  ^  ^  ^    ^  ^^^ 

afaaxes  of  ^.e«trie  Sox*  i  fe^M  8feeek  Jua.   ..      ,_ 

**»**  »&ee«  a  suae  1,4,  1933,  or  did  aa© 

without  su^h  a»ta©riafilUwi  «ad  ft*  lira  ««„  <***,    fr4 

•«  «ag  on  jt«r  ewn  iaiUatire  and  responsi- 
bility jmroaaae  ta&t  stock  aaf  ch»¥*»  <* 

»  ™  aas  cam-go  it  against  plaintiff* 

W-*  U  »"*'"  "-  "'"*  *•*  «..    »..  «..  t-Mft- 
««»ri.  >M  4  ater.  ,t„k  ,t  M,  §  rtMe  aw  anstter  ^  ^ 

*.  .a.  .,  x.00,  *««*,»*  4  s.ultoro  wrsBtet  ^  ^^ 
«  *  «.  „  «.  .^  u  Met  ^  ^  Mvutrtt8nts  M 

PUt„u«  «„.  10  ..  ..  ^  day  ttet  ^  ^  e0nattBBated  ^ 

switaara  «Rrraat>»  waiea  were  not  «»i^  *, 

g«  were  a©t  s©i^  Beega0e  &  hle  fall1arR  fc# 

deliver  taa*  to  ^feadaat,. 

M  to  «****•   eeatentioa  taat  ^   M  court  ey,94 

^et.io  Bond  *  aaare  atoo*.  M  she  ,tated  plftlaUff  ^  ^ 
-er  ia*  m^mm  m*  waioh  *»  mU  efee  Wote  at  tao  tiJEe  ae  €aw 
it   to  her.  it  i.  auffieieat  to  etata  that  taeoe  orders  could  aot  »e 
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regarded  as  an  aeeouat  l»wk  of  original  entries,  the  eatrlo*  in 
*M«h  becoae  adaisslblti  in  erideBea  -shea  proven  under  the  provi- 
sions of  r-eUon  Sf  chapter  51.  Cahill'o  Illinois  nevtaed  Aetata*, 
They  were  aoi  slcaoa  by  plaintiff  and   we  mte  mmwrsmfm  ^aiea 
might  him*  been  reeertsd  to   fee  aid,  the  meaery  #f  %  *itnes%,  bat 
not   as  proof  of  g  disputed  fact.      I  Boyle  v.  Jeani.ng?.  4€  111, 
/■pp.    290|     Cniras  v,  Hyy^  78   111.    igp*  4§0|     Jypojtes  v.  ya^. 

85  ni.  <\pp.  63i|    saeijxT,  jtoam  afc  *i^.  2*7  in.  .ipp#  W9.) 

The  fact  that  such  neaoraadum  ©rdare  faejMS  part  of  the 
peraaasat  reeordo  of  defendants  did  not  tend   fef  grove  or  disprove 
any  Issue  ia  lata  cause.       The  execution  of  the  orders  is  not 
only  conceded  bat  promoted.       it  is   the  authority  of  Mrs.  srie», 
defendaate*   agent,   to  execute  the  order   ia  qaoatioa  that  1©  dis- 
puted*    saoh  wwioraada  MfeNf  by  a  witness  at  the  time  of  the  .alleged 
transaction®,  M  p&rt  of  the  duty  ©r  employment  of  such  fitness 
and  ia  the  usual  course  of  business,  could,  of  course,  hare  been 
need  to  refresh  the  witness*   recollection,  if  that  am  aaeoasary. 
Bat  it  tos  unnecessary,  even  for  ttot  purpose,   ia  the  instant  eaae 
because  Wm*  3ries  testified   that  she  had  a  clear  *u*f  distinct 
recollection  of  the  transactions.     Therefore,   the  aaaoraadua 
orders  could  oaly  be  ©eooadary  evidence  I*  Mrs.  Sries*   original 
testimony  as  to  her  vers to*  of  what  actually  occurred,  and  we  think 
that  no  harmful  error  resulted10/    their  exclusion. 

It  is  also  contended  that  the  trial  v**xt  erred  ia  ex- 
cluding the  testimony  of  defendants'  witness  iJeil,  a  "customers' 
maa»*  who  occupied  the  s®me  small  affioe  -,-ith  Vm*  Or  ism  and  sat 
within  three  or  four  feet  of  her  tslsauamo-t  as  to  what  he  heard 
Of  certain  telephoae  oaarersatitae  bet«-«aa  Kxs.  Grim  and  plaintiff* 
'11  of  plaintiff* |  httiiuse  with  defendants  had  theretofore  been 
transacted  wltm,Krc.  St  tea  over  the  telephone  and  she  and  plaintiff 
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were  the  only  direct  witness©*   *o  the  telephone  conversation  that 
concerned   the  order  in  question.       Their  statementa  were  absolutely 
irreconcilable,  and   to  establish  a  preponderance  every  item  @f 
competent  evidence  fairly  tending  to  corroborate  or  coatradiet 
either  of    them  was  material,       fhe  court  permitted   the  witness 
Peil  to  testify  as  to  these  telephone  conversations  aa<f  than  on 
plaintiffs  notion  all  such  testimoay  was  ordered   stricken.     We 
think  the  court  erred    ia  so  doing.         hile  seme  of  the  testimony 
of  the  witness  was  incompetent  and  should  have  toen  s  trUkm.   m 
are  of  the  opiaioa  that  it  was  proper,  whoa  the  party  at   the  other 
end   of   the   telephone  conversation  was   identified,   and   both  parties 
to  the  conversation  testified  concerning  it  and  it  involved  the 
coatroversy  before  the  court,    to  permit   the  witness   to   state   .hat 
he  heard  of  the  eoaversatioa  pertinent  to  the  subject  matter  of  the 
litigation.     *eil  testified  that  he  knew  prior  to  June  14,  1933, 
that  plaintiff  had  an  account  with  defendants  and  that,   ^hea  8**. 
Cfriea*    telephoae  rang  on  the  occasion  of  the  conversation  in  question, 
he  heard  her  answer  the  call  and  say,   <*H©w  «0  you  do,  Mr,  ?  cishrod.» 
Maay  authorities  of  this  and  other  Juried lot i one  hold  tbot  a  telephone 
conversation  between  parties  to  the  proceeding  upon  the  subject 
matter  of  the  litigatioa,  haviag  been  testified  to  by  oae  of  the  par- 
ties, May  also  be  testified   to  by  a  bystander  insofar  as  he  heard  it. 

Where  the  competency  of  the  testimony  of  a  bystander  to 
a  telephone  conversation  under  similar  eireumstaneea  was  presented 
to  our  supreme  Court  ia  Mj^es,  v. .. Andrews.  153  III.  26S,   the  court 
said   at  page  267 t 

"ffells  ^udrews  also  testified I     'Prior  to  3i*raiaa  thaea 
notes  my  sea  had  asked  me   to  .i««  them,     *  BOn  So  zISS  aln! 
*.i*«vL«! l^Pwae  office   together,   and  then  Sober t  aant   to  the 
t^S^JS^n  ***$**   ***   P*  B*   and  6*   C«   »!•«•    «*    they  ran",   and 
robSF.  i?i}°w  if  I*'*  yqU?"     ^U  not  hear   the  aasuar.     Then 
'  obert   said   »1  have  been  down   to   see  uncle  Johnny  to  go  on  the 
notes,  and  ha   said   he  bad   gat   sick  and   tired    of  gambling  in   these 
options,  and  «ould  not  go  on  the  note,  but  father  would,"  and  then 
turned  around  and  said,  -Phil©  says  it  is  nil  right,**     the 
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witness  did  not  hear  the  answers,  and  did  not  of  His  own 
iTOwXftdg  kaeT    that  Hobert  wa.  a*  th«   tlm  ^^       UG^Uo, 
if   to  any  one.     Counsel  for  appellants  insist  thnt  this 
JfstiKeny  wRa   incompstent,       Bobert     adrews  testified    that 
to  talked   to  rhilo  8.  «*%os  at    tfte  time  spoken  of  by  hi. 
father.       The   conversion  being  thus  ohoSn  to  have  bean 
between  two  of   the  parties   to  the   suit,   and  upon  the   subject 
"***    of  J?"  litigation,  was,  *e   think,   competent 7 tSSugS 
perhaps  entitled   t,o  little  weight."  s 

while  the  weight   so  "be  given  to  the  testimony  of  bystanders 
bearing  one  end  of  such  telephone  conventions  is  to  be  determined 
by  the  trier  of   the  facts,  under   the  peculiar  circumstances  of   each 
ease,   this  question  *&*  settled   in  favor  ©f   the  admissibility  ©f 
snob  testimony  i«  the  Mies,  ease,  sapxa,  and  follow  lag  that  ease 
we  raust  hold  that  it  s?as  error  to  rnjeet  the   testimony  of  Pell  as 
to  what  he  heard  *Srs.  Sreis  say  through  the  telephone  to  plaintiff, 
IJSils&Z.  v.  llelbyajt  78   Ul.    -vpp.  93  j     Bates  v.  Crjem^Satatoj,  196 
111.   ftpp,  178.)       Thia  rule  also  finds  support  in  a  note  on  page  55, 
71  A.  L,  K.,  end   cited  cases  from  Colorado,  Indiana,   Iowa,  Massa- 
chusetts. Michigan,  Mississippi,  Missouri,  Sew  York,  aortfc  Carolina, 
Ohio,  Pennsylvania  and  Canada. 

We  have  carefully  examined   and  considered  plaintiff's 
evidenoo  in  its  entirety  and.,  because  of  the  many  contradict  ions 
contains*!   therein  and  because  of  the  error  of  the  trial  court  in 
rejecting  the  competent   evidence  of  defendants'   witness  Fail, 
think  that  the  inters^  of  Justice  will  be  best  served  by  ft 
retrial  of  this  cause.     Inasmuch  as  this  case  will  in  all  likeli- 
hood be  triad  a^ain,  we  have  purposely  ref rained  from  aomenting 
upon  ox  .-Ha curbing  lndete.il   th*5   erldonoo  of  plaintiff  and  Mrs. 
Gries.       ether  points  have  boea  urged,  but  in  too  vie«  m  take  of 
this  *»©*e$d4a$g  «o  dee«  it  unneeeosary  to  discuss  them. 

For  the  reasons  indicated  herein  the  Judgment  of  the 
Municipal  court   ie  reversed  and   the  eaase  remanded. 

mmi  m  i  H8i!iwiii 

Gridley,  P.  J.,  and  Soanlan,  J.,  concur. 
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im  m  must  or  johm  r*  mai  shall, 

deceased* 


CYSVB  8.  1AM  and   SSLDiaiff  S.  SLIMS, 
copartner s,   doing  busineae  as 
Otis  &  Co*, 

Plaintiffs   in  Krror, 

T. 

H  Bill  3HA"    GCK,  ae  administratrix 

of   the  estate  of  JOKM  I«  VAftKHALL* 
deceased, 

Defendant  in  Xrrer. 


iiSBOE   TO 

jxjit  coimr, 

COOK   COUtfTY* 

7  8  I.A.  630 
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MR.  JTJSYIO    ULLIVAJ  D...LIV . J  ;  J  ISK  OPIJTIGM  0?  IK8  COURT* 


Otis  As  Company  filed  a  elaim  in  the  Probate  court  of 
Cook  county  against  the  estate  of  John  f«  Marshall  whieh  was 
disallowed.  October  13,  1933*  the  Circuit  court  entered  an 
order  dismissing  claimants*  appeal  frost  the  order  of  disallowance* 
affirming  the  erd«»r  of  die  llowanee  and  denying  the  motion, 
supported  by  verified  petition  of  Cyrus  a,  mtom  and  Selden  . 
Kline,  copartners,  doing  business  as  Otis  &  Company,  and  the  real 
claimants  in  the  cause,  to  amend  the  record  by  substituting  their 
own  proper  names  as  claimants  in  lien  of  Otis*  &   Company.  This 
rit  of  error  is  brought  to  ravers©  the  order  of  the  Circuit  court. 

The  claim  heroin  was  filed  within  the  ye -r  required  by 
statute  against  the  estate  of  John  W.  Marshall,  deceased,  under 
the  name  of  Otis  A  Company,  and  a  statement  showing  a  balance  of 
$3,603.14  duo  upon  open  account  from  decedent  was  attached.   t 
the  hearing  on  the  elaim  in  the  Probate  court,  »hloh  occurred 

after  the  expiration  of  the  year,  it  appeared  from  the  evidence 
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that  tha  claimant  was  a  partnership.     Before  a  final  order  &m 
entered  la  the  debate  eoajrt  disallowing  the  elaim  a  petition 
vac  presented  by  olatoaat*  Oiia  &  Company*  for  l««ra  to  aaasnd 
to  amlte   the  partners  claimants.     Mi  90 tit  lea  was  daftiad  and  aa 
erdar  -wag  entered  disallowing  tha  claim. 

At  the  hearing  aa  appeal  to  tha  circuit  ©ami  and  before 
tae   taking  at  any  fc©,<,5Umoay  a  petition  of  Gyrus  S.  '2at*»  and  Saltan 
*•  nine*  copaxtaara*  doing  business  as  otla  &  Company*  ma  filed* 
vita  leers  of  court,  alleging  ftfeftt  they  «aro  the  claimants*  and 
praying  la&ra  to  substitute  their  own  proper  names  as  elaimante 
la  the  plaea  of  Otis  &  Company*  the  It   tra4 lag  name*     This  petition 
ant  dsjiled  *%ad  thereupon  evidence  was  offered  la  support  of  their 
claim,  but  it  sag  not  admitted. 

The  follow lag  offer  of  proof  sas  than  mad*  on  behalf  of 

Cyrus  M.«  iaton  and   :-:eldaa  &.  Kliaot 

"I   aish  to  offer  in  ©widens*  by  shia  and  ethsr  wit- 
nesses, proof  that  the  d -..cedent  herein,  at   in*   time  of  hie 
death*  was  Indebted  to  Otla  0  Company*   which  partnership 
consisted  of  field^n  !•  Kline  r-,nc  Zyruu  I  «   Satin  and  John  H* 
£a*row*  la  the  mm  ef  $'3 ,603.14,   on  &a  account  at  at  ad  t  that 
after  th©  death  of  that  said  d.  cedent*  John  V«  Harrow  withdraw 
from  ths  partnership,  and   that   the  aaii  line  and.  Cyrus 

a.  nutuu  succeeded  to  all  rights  of  John  9*   ~*xrriw   to  tha  afore- 
said  indebtedness  of  John  f *  Marshall*     that  thereafter  a  claim 
as  a  filed   la  the  name  of  Otis  It  Company  m  behalf  of  Cyrus 
S&ton  and    .<ald@a  1*  Inline  for  th*  aforesaid  Indebtedness!   that 
whan  a  hearing  was  had  in  the  JProbata  Court  it  ana  shown  in 
avid ©nee  that  Cyrus  8«  i^tan  and    Mlim  !•  Kiln*  acre  copartners 
of  Otis  a  Company,  a  partnership*  upon  whose  behalf  s«id  claim 
was  filed*  and   ears  the  only  part lea   in  inter eat »* 

Objection  *as  made  and   sustained  to  this  offer* 

Claimants  eon tent  ion  la  that  a  claim  filed  in  the  Probata 
court  undsr   the  trading  naiae  of  a  partnership  is  sufficient  to  bring 
tha  claimant  before  the  court  and   that   the  claim  siay  bo  amended   to 
substitute  the  proper  nmme  ef  the  partners  la  the  ©rent  of  est 
objection  to  tha  forat  of   tha  elatu* 

cauaeal  for  the  ©state   inaiats  that  tha  order  of   the 

Circuit  court  should  be  aflirmad  on  any  one  or  all  of  tha  saveral 
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grounds  adwaaced  and  argued  by  him,  but*  la  our  ©pinion,  the  only 
issue  iarolwed  in  our  review  ©£   this  pr ©eroding  ii   *b<a  right  of 

the  partners*  MMMM  and  Kline*  to  hare  their  o-«n  proper  names 

substituted  for  the  name  of  0%4»  ft  Company* 

in  the  §*Ml  of  Il&sMSJL  t*  ffi^fof.  .0/.  ^^^  J'J^jJSlL 
180  111.  ..pp.  608*  where  one  Jame*   Paxton  subscribe©  in  wilting 
to  pay  #1*000  toward   the  build  lag  of  a  new  ohuroh*  which  sub- 
seriptlon  he  thereafter  refused  to  pay,  and  a  claim  was  filed 
against  hie  estate   to  enforce  its  payment f   the  court  ©aid  at 
page  660  4 

"Upon  the  contention  that  no  legal  claim  was  properly 
filed  against  the  estate,  we  find  that  she  claim  warn  orirtnaiy 
filed   in  the  name  of  the  Freebyterina  gfcaroa  of  Eawws  agtvlnst 
the  "-state  of  James  J>axt©»,     rhis  elala  wa«  filed  within  the 
year  required  hy  statute*   and   after   the  year  had  expired   the 
claim  was  amended  so  that  the  claimant  *«s  raadr  to  appear  as 
The  Trustees  of  the  cid     chool  i'resbytsi-laa  church*  this  amend* 
Kent  hawing  boon  made  by  leare  of  the  court,     the  Fresbyterian 
Church  is  a  religious  organisation,  and  wader  the  statute  where 
a  body  is  ergtuaUed  for  religious  worship  it®  property  and  funds 
are  controlled  by  a  board  of  trustees,  Mi   ferns  record  ahnwa  a 
sufficient  organization  of  this  society  and    ike  proper   exorcism 
and  control  of  its  property  by  the   trustees,  and   as  such  it  hssd 
the  power   to  sua  and.  b«  sued.     The  amend  want  of   the  claim  by 
naming  the  Board  of  Trustees  of  the  Old     chool  Presbyterian 
Church  as  claimant  was  legal  and  proper  and   £h«  you;,  t  rightfully 
permitted  this  amendment |     it    «&k  not    the    eemmsaeement  of  a 
ae*  action  or   the  filing  of  a  no*?  claim,   feme  <?>.uae  of  action 
remained  the  same  and   the  only  difference  that   the  amendment 
could  hawc  made  «&•  to  aho*  the  preper  name  of   the  party 
proper   to  maintain  the  action. " 

in  this  state  liberal  interpretation  has  been  accorded  te 

the  rules  governing  procedure  in  the  filing  of  claims  la  the  ^rebate 

©curt.         It  has  repeatedly  **C*  held   Is ■.  t  ^ny  claim  is  sufficient 

that  give*  all  of  the  information  mw.r.i*ry  to  identify  it  and  to 

apprise  these  concerned  of  its  general  nature  and  character  and  the 

amount  claimed.       In  the  instant   case  m  think  that  the  amendment 

sought   in  the  Probate  court  before  judgment  WHM  entered  would  net 

mawe  eons ti luted   the  filing  of  a  new  claim,  bat  would  hare  simply 

allowed  the  proaeeatioa  of  Hn  m&bsm  claim  eifm  the  proper  claimants 

substituted  for  th**  firm  nemo  und  *r  which  the  claim  was  inaptly 
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filed.     Where  Hi  .tatwte  has  not  provided  otherwiaa  the  rulo 
uadcubtedly  ie  that  a  copartnership  m&%  mm  ia  the  name  of 
thoee  eoapoaiag  it  rather   than  in  ita  fim  aaiae,       .utherUiea 
are  legion,  fcWWMWWl,  that  hold   eran  «».*.  oawaea  |^  actions 
hare  been  brought   ia  the  fir®  M  0JlXj  ami  jg^  u  ^^^ 
e*  ia  the  amtur®  of  a  plea  ia  abatement  wore  sustained  to  each 
W*tW  fer  **  *  *■****!   that  feb«n  aanaaiMnta  aaay  be  alleead  to 
o«b«tttut.  the  imiruvta  m&*mm  ^  $»  „.,„  ^rU8e 

Plaintiff,     (Tree  y.  g&yj&ejfc,  135  in.    ,w.  af|  ^   mm 
cited  therein.) 

The  aotien  to  aaend  bar  in*  b#«h  properly  ««*«  in  the 
Probata  court   the  petition  to  substitute  gatoa  and  ^JLiaa,   the 
individual  partner*,  for  the  ftra  nam  of  Gfcie  |  c«<p*nyt 
prftuated   to   the  Circuit  court  a*,  clearly  eithia  the  purview 
•t  the  appeal   to  that  court,  and   she  aUr«uM«  of   the  proposed 
anendaent  would  not  have  eeuaUtuted    the  IMwiMI  of  a  no* 
actiea  or  the  f  m„g  .t  m  n„  ciaiM  lB  ^  ^^  ^  ^   .^ 
it  seuld  hare  ia  the   -rebate  eenrt. 

We  «r«  em  trained  to  belt  |g&*   tin   -.-fusel  0f  the 
Circuit  mm*   to  allow  the  eminent  eubatltntln*  the  individual. 
composing  tho   onp*rtn*r.hlp  for  the   firm  nm*  ^   u*   %htJ  mim 
hare  a  hearing  oa  the  merits  of  their  *****  TOS  *a  unwarranted 
denial  to  laton  and  Kline  of  their  right,  undsr  the  la*. 

?or  the  reaoons   indict;-   herein  the  eniei  of  the 
Sircuit   court   is   rover  Md  m*    -he   m***  In  mmMM  -1th  direction* 
to  fmm%%  the  record   to  be  Mti  by  «&#*£«£  the  motion  of    tfttt® 
end  Kline  to  *n*£t*«ft|.   their  ovn  props-  annes  m  elaiaanta  for 
the  name  of  oti.  4  Coi^any,   m  for  eueh  further  proceeding  HI 
&re  in  eenf ornlty  with  this  opinion, 

KM  sd  r,  m-  nom* 

Ridley,  p.  j.#  aa4  Saanlna,  J. 
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tWUUM  ?.   CI'tOKB, 

Appellee, 

a  corporation* 

appellant* 


MR,  JUSTICE7.  88S&SVA1       I  .ii     ©J?tK0I  OP  THK  ^00:i  |« 

This  appeal   aoeks  to  rfwm  a  judgment  for  fS,S86«86 
entersd  January  22,  1934*  against  defendant  "and   in  faro*  of 
plaintiff  in  a  first  class  contract  action  in  the  Municipal  court » 
tried  by  the  court  without  &  jury. 

Defendant,  Ksne  fnsl  Company,  a  oerperation  { hereinafter 
referred  to  as  the  company)*  through  its  president,  Thomas  J*  Kane* 
solicited  plaintiff   to  out or  its  employ  a©  a  salesman*     as  a  result 
of  such  solicitation  a  written  contract  mm  entered  late  Hay  1* 
1631,  between  defendant  and  plaintiff   therein  def  c-sdant  agreed  to 
«mploy  plaintiff  for  ono  yoar  at  a  salary  of  1-1*500  a  year  and  3$ 
commission  on  gresa  salos|  to  have  it©  president  sell  to  plaintiff 
25  she  res  of  the  capital  stock  of   site  company  at  t&titi  a  share?  and 
to  refrain  from  increasing  the  salaries  of  its  ©xecu&iTs  officers 
so  that  plaintiff  might  he  ®ur&  of  the  possibility  of  earning  a 
profit  on  the  Rteelt  purchased  by  him*     &$  that  time  Thomas  J-  flaae* 
defendant *s  president,  was   the  ctsner  of  198  shares  of  the  capital 
stock  of  the  company*  his  son  ws  the  *mi®?  of  I  share  and  Helena 
B.Johannsen*  ths  secretary  ©X  the  company*  me  the  owner  of  1  share. 
Plaintiff  paid  K&m  |**i©9  for  the  SS  shares  of  stock  and  a 
certificate  for  same  was   issued   to  him  by  d»»fand»»t# 
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there  was  also  exeeated  iaay  1*  1931*  a  contract  set^eea. 
rhoaa*  J.  Kane  and  plaintiff  vhereby  it  «ni  agreed,  that*   in  the 
event  plaintiff  did  not  coattaae  la  defendant's  awpley  after  the 
explrntiau  of   the  year  specified  ia  the  shore  ooatrnstt  Kaa®  would 
repurchase  frea  fcla  the  28  shares  of  defendant**  stook  at  the  saao 
price  plaintiff  paid  fox  it* 

May  a,  1932#  the  eoapaay  and  plaintiff  entered  into  a 
eeeoad  written  contract  severing  the  year  baginnin?  with  thai  data 
that  contained  the  sssse  tesras  *w  to  eapleyaani#  salary  and  oosaaissica 
as  the  contract  for  the  previous  year*  and  provided  that  the  company 
"agree*  that  at  the  expiration  of  said  One  (1)  year  of  employment » 
if  the  ssid  employment  ie  not  sent  latin?  or  renewed  hy  autnal  agrse- 
nent  of  ©aid  sc  end  party  and  said  K&Si  f9i&  saUMHY,  to  repurchase 
from  second  purty  e«id  I     STY  fftl  (2S)  oharee  of  capital  s»toek  at 
the  price  of  nSOBff  ma  MAW  (|a#SOO)  :xfcLi.A3tS#  cash*  said 
repurchase  to  be  aade  within  tea  (10)  days  after  the  expiration  of 
said  ©no  (1)  year  employment)  *  *  *  t plaintiff)  agrees  taat  if  a&id 
One  (1)  year  employment  is  net  Tmmm4  or  continued »  as  ^foresaid » 
to  e#U  to  ths  party  of  the  first  part  the  said  t  G1TT  ffftB  (25) 
shares  of  capital  stock  at  the  priee  of   I  ..aTY  FITS  aUSTDiV  ft  (#g,SOO) 
3aXJ*Afta»  oaah*  said  steok  to  ho  delivered  and  said  sale  to  he  eon- 
eumaet«d  within  Ten  tlQ)  days  after  said  one  (1)  y*nx  of  employment.* 
This  contract  uut  executed  la  defendant '«  behalf  by  Thomas  J*  Kane» 
pre  id eat,  and  Helen©  ?u  Johanna en,  secretary* 

laaed lately  after  plaintiff  purchased  the  steok  of 
defendant  and  entered   into  its  employ  he  was  sleeted  rise  presldoat 
and  remained  such  during  his  employment  uith  the  company*     Plaintiff 
testified  that  he  was  also  elected-  a  director  of  the  coapany  at  the 
oaae  time,  out  his  testimony  on  that  point  is  disputed.     Plaintiff 
also  testified   that  in  the  latter  part  of  April*  1933 »  he  tendered 
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hla  written  reeigaatioa  to  defendant   to  the  tallying  *ff«0t; 
"Hear  Xr,  f^aet     I  hereby  tender  *  r^igaatioa  aa  vice  president 
of  the  Kaae  £uel  Coapany  and  aalesaaa,   to  take  effect  lay  1,  1933. 
In  accordance  with  your  contract  planes  *ak«  arrangements  to 
repurchase  cy  e  took.* 

Itefsndant  contends  that   to  ths  ,  bseno*  of  express  authority 
of  the  board  of  direetore  of  the  corporation  Its  officers   *ere  without 
po*er  or  authority  to  enter  iato  a  contract  on  it.  behalf  -*hieh  *ould 
•tad  It  to  purchase  its  own  capital  stock,  especially  where  no  benefit 
would  accrue  to  the  cerporatiou  iaasaueh  *s   the  stock  had  been 
orUlaally  purchased  frea  Thorns  J.  haao,   its  preaiaeat,  as  aa  in- 
dividual,  and   the  corporation  did  not  receive  the  purchase  price  paid 
by  plaintiff  for  the  stockf  aad  that,  eran  though  the  contact  of 
*ay  2,  1932,  was  blading  upon  rfefeadaat,   plaintiff  did  not   coaply 
with  Its  tense   in  that  he  failed   to  offer  such  stock  to  defend  nt 
for  repurchase  sithia  tea  day,  after  the  *Tpir*tiea  of  his  sisployaan* 
aa  provided  la  s*ld  contract. 

Plaiatiff's  theory  is  that  the  president  of   the  ooupany 
had  the  power  and  authority  to  enter   iato   the  contract   to  purchase 
the  stock  of  defendant  eespaay   *hioh  plaintiff  had  therotofare  pur- 
chased pursuant  to  th*  temc  of   the  Original  eentr.ct  fetwoaa  plain- 
tiff  and  defendant!      that,    inamaneh  as  all  of   the  of vicars  of    the 
eerperatien  had  knowledge  of  the  contract  aad  all  of  it*  suecknoldere. 
exespt     iliian  J.  Xane,  who  held  only  eae  share  0f   stock  aad  who  had 
knowings  ©f   the  contract  sad  reload  no  objection  to  it,  *e*ually 
algaed   the  eoatract  aad  the  corporation  receirod  sad  accepted   ita 
beacfita  during  the  entire  period   cowered  by  it,   the  defaudaat  aatst 
so  held   to  hare  ratified   the  contract  and   to  haw*   ae topped   itself 
fraa  qaeetieaia?  the  power  of   ita  president  and   secretary  *o  execute 
It  ia  its  behalf}   thnt  ha  tenewe^  the  stock  to  deftnduat  aad  da- 
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aanded  payment  for  same  within  a  reasonable  time  after  the  ter- 
aination  0f  his  employaentf     and   that  he  was  ready,  willing  an* 
able  to  deliver  the  stock  to  i*£«gtfnat  within  tea  days  after   the 
expiratien  ef  the  contract  upon  defend aft***  payaent   to  hia  of 
the  agreed  price  of  the  stock* 

It   is  idle  to  urge  that   the  second  contract  *&«  not  blading 
upon  defendant  because  its  president  and  secretary  sere  not  grossly 
authorised  by  ite  hoard  of  directors  to  execute  it  for  the  company. 
The  eteek  was  sold  to  plaintiff  under  his  first  contract  with  the 
coapany,  executed  in  ft.  behalf  by  the  Kami  ofticerc,  whose  authority 
to  do  £0  was  act  questioned  but  was  rooogmUed  and  ao'xnowl  edged. 
The  contract  in  question  ecYering  plaintiff's  second  year's  employ- 
neat  was  signed  by  the  owners  of  all  of  the  coapany' s  stock,   swept 
oae  share  which  ai  held,  apparently  nominally,  by  the  |  afc»» 

son.     The  prooldent  and   secretary  *ere  two  of  the  throe  Str-seteM 
of  the  coapany.     rt  was  a  close  corporation,   th-  -etinioc 

of  »hich  were  in  the  coaplet*  control  of  It©  president,  Tnoaas  3* 
Kane,  and  to  sa?  that  the  coapany  alght  accept   the  benefits  of   the 
contract  nttA  repudiate   its  obligations  upon  nay  aueh  fllasy  tsebai- 
Baaitf  aa  that  urged  hero  would  bo,   to  s&y  the  least,  unc our ci enable. 

the  consideration  that  influenced  all  of   the  relatione  of 
the  patties  to  this  cause  *  s  that  it  would  be  ausaally  beneficial  to 
then  if  plaintiff  had  an  interest  in  the  coapany  while  ho  *ao  in  its 
employ,   the  idea  bein«,   of  course,    that  his  owner ahip  of  stock  in  the 
coapany  would  spur  hia  en  to  greater  efforts  that  &oulo  inure  to  his 
an  well  as  the  coapany *e  boa&fit.       e  are  of  the  opinion  that  the 
defendant  wac  clearly  bound   to  purchase  plaintiff's  «*toek  at  the 
teraination  of  his  employment  under  the  second  contract, 

as  to  defendant's  contention  that  plaintiff  failed  to 
tender  his  stock  for  repurchase  within  ten  days  after  the  expiration 
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of  the  eontrset  and   thershy  released  defendant  of  its  obligation 
to  pay  for  mm*  we  sexioasly  deuht   the  legal  aneeeslty  of  making 
eueh  tender  within  the  tea  days  mentioned  feeretn,  so  long  &«  the 
tender  w*«  aa.de  within  a  reasonable  time,  as  It  admittedly  was. 
In  any  event,  plaintiff  testified   that  he  offered   the  stash  to 
defendant  and  demand ad  ssyusnt  for  same  within  ten  d«yst  and* 
tfhlla  there  was  e  fteff  eonfliet  in  the  rrideaoe  on  this  point, 
the  trial  judge  »*w  and  hoard  the  witness**  and  r*s*lwed  this 
qaoetion  in  plaintiff »»  far©**       .-ft or  a  esr^ful  exnalnatian  of 
all  of  the  eridenee  in  the  record  we  are  not  prepared  t«  my  that 
the  f  lading  of  the  trial  court   -as  against  the  manifest  weight  of 
the  evidence. 

For  the  reasons  ind  leased  hereia  the  judgment  of  the 
Municipal  eoart  is  affirmed. 

A.FFIBMSB. 
Srldley,  S».  j\,  and  &oaalan»  «J«,  concur. 
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AT  A  TERM  OF  THE  APPELLATE  COURT, 


Begun  and  held  at  Ottawa,  on  Tuesday,  the  second  day  of  Ostober,  in 
the  year  of  our  Lord  one  thousand  nine  hundred  and  thirty- foTfr, 
within  and  for  the  Second  District  of  the  State  of  Illinois: 
Present--  The  Eon,  FEED  G.  WOLFE,  Presiding  Justice. 
Hon.  EMNEXIS  R.  DOVE,  Justice. 
Hon.  BLAINE  HUFFMAN,  Justice. 
JUSTUS  L.  JOHNSON,  Cleric. 
E.  J.  WELTER,  Sheriff.        ^     <    H 
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BE  IT  REMEMBERED,  that  afterwards,  to-wit:  On 
NOV  3  0  1934    the  opinion  of  the  Court  was  filed  in  the 
Clerk's  office  of  said  Court,  in  the  words  and  figures 
following,  to-wit: 
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STATE    OP    ILLINOIS, 

second  district  I.  JUSTUS  L.  JOHNSON".  Clerk  of  the  Appellate  Court,  in  and 

for  said  Second  District  of  the  State  of  Illinois,  and  the  keeper  of  the  Records  and  Seal  thereof,  do  hereby 

certify  that  the  foregoing  is  a  true  copy  of  the  opinion  of  the  said  Appellate  Court  in  the  above  entitled  cause.. 

of  record  in  my  office. 

In  Testimony  Whereof,  I  hereunto  set  my  hand  and  affix  the  seal  of  said 

Appellate   Court,  at  Ottawa,  this day  of 

in  the  year  of  our  Lord  one  thousand  nine 

hundred  and  thirty- 


Clerk  of  the  Appellate  Court 

(73S15 — 5M — 3-32)  orf^te.7 
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AT  A  TERM  OF  THE  APPELLATE' COURT, 


Begun  and  held  at  Ottawa,  on  Tuesday,  the  second  day  of  October,  in 
the  year  of  our  Lord  one  thousand  nine  hundred  and  tlirtx/fcmr, 
within  and  for  the  Second  District  of  the  State  of  Illinois: 
Present--  The  Eon.  FRED  G>  WOLFE,  Presiding  Justice. 
Hon.  FRANELH  R.  DOTS,  Justice. 
Hon.  BLAII3  HUFFMAN,  Justice. 
JUSTUS  L.  JCEESOIT,  Clerk.       _  ^    _   _  i 
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BE  IT  REMEMBERS!) ,  that  afterwards,  to-wit:  On 
JAN  10  1935    the  opinion  of  the  Court  was  filed  in  the 
Clerk's  of floe  of  sail  Court,  in  the  words  and  figures 
following,  to-wit: 
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Gen.  No.  8809  Agenda  ITo.  1 

In  the  Appellate  Court  of  Illinois 

Second  District 

May  Term,  A.  D.  1934. 

Johnson  Oil  Refining  Company, 

Plaintiff  in  error, 

Error  to  the  Circuit  Court 
vs. 

of  Iroquois  County 
Ellis  F.  Burt  and  Anna  Burt, 

Defendants  in  error, 

WOLFE  -  P.  J. 

On  October  22,  1932,  the  Johnson  Oil  Refining  Company 

filed  its  declaration  in  an  action  of  debt  against  Ellis  Ft   Burt 

and  Anna  Burt.   It  charges  that  Ellis  F.  Burt  breached  the  condition 

of  a  bond  which  required  him,  as  principal,  to  faithfully  account  to 

JjU 
the  plaintiff  forfmoney,  merchandise  and  property  for  which  he  is 

accountable  or  chargeable  under  the  terms  of  his  written  agreement 

with  the  plaintiff,  dated  June  12,  1929.  The  bond  is  in  the  penal 

sum  of  $2, §00*00,  and  the  liability  of  Anna  Burt,  the  mother  of  Ellis, 

rests  upon  the  obligation  assumed  by  her  as  surety  on  the  bond.   On 

or  before  June  12,  1929,  Ellis  F.  Burt  was  an  agent  of  the  plaintiff 

selling  its  goods,  and  on  that  date  he  had  in  his  possession  for  sale 

products  of  the  plaintiff  for  which  he  was  accountable.  The  written 

agreement  was  a  continuation  of  that  agency.  By  the  terms  of  the  bond 

the  written  agreement  is  made  a  part  of  the  bond  and  the  declaration 

does  not  charge  any  breach  of  the  bond  prior  to  June  12,  1929. 

Pleas  were  filed  denying  that  Ellis  F.  Burt  has  failed  to 
faithfully  account  for  all  money,  merchandise,  and  property  intrust- 
ed to  him  by  the  plaintiff  and  for  which  he  is  accountable,  or  charge- 
able to  the  plaintiff  as  alleged  in  the  declaration. 

In  the  trial  court  there  was  a  verdict  and  judgment  for  the 
de  endants.   The  plaintiff's  motion  for  a  new  trial  on  the  grounds  that 
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the  verdict  is  contrary  to  law  and  the  evidence  in  the  case,;'  that  the 
trial  court  admitted  incompetent  evidence  on  behalf  of  the  defendants; 
that  the  court  gave  improper  instruction  for  the  defendants;  and  that 
the  attorney  for  the  defendants  made  prejudicial  statements  against 
the  plaintiff  in  his  argument  to  the  jury  was  overruled.  The  grounds 
stated  in  the  motion  are  assigned  as  errors  in  this  court  by  the 
plaintiff. 

Whether  Ellis  F.  Burt  has  failed  to  faithfully  account  to 
the  plaintiff  for  its  merchandise  received  by  him  as  provided  by 
his  written  agreement  since  the  execution  of  the  bond;  also,  whether 
or  not  the  evidence  shows  that  there  was  a  shortage  in  the  accounts 
of  Ellis  F»  Burt  with  the  plaintiff  before  the  bond  was  signed,  are 
disputed  questions.  It  is  contended  by  defendants  that  there  was 
such  a  shortage  on  June  12,  1929,  and  the  contract  of  Burt's  agency 
being  a  continuing  one,  the  plaintiff  has  failed  to  prove  that  any 
shortage  existed  between  June  12,1929  and  April  6,  1932,  when  the 
agency  was  terminated.  The  plaintiff  does  not  reply  to  this  conten- 
tion of  the  defendants  by  a  full  or  convincing  discussion  of  the  facts 
appearing  in  evidence. 

The  plaintiff  sells  its  products  consisting  of  gasoline, 
kerosfene,  oils,  and  grease  by  distributing  agents  who  are  placed  in 
charge  of  the  plaintiff* a  bulk  stations,  or  distributing  warehouses 
in  localities  where  such  products  are  sold  by  their  agents  to  the 
public.  From  June  18,  1928  to  June  12,  1229,  Ellis  F,  Burt  ¥/as  in  the 
employ  of  the  plaintiff  under  some  form  of  employment  which  does  not 
appear  in  the  evidence,  but  presumably  as  a  distributing  agent  at 
Rankin,  Illinois.   The  audit  of  the  amounts  of  the  invoices  of  products 
shipped  to  Burt  by  the  plaintiff  and  received  by  him,  the  payments 
made  by  Burt  for  these  products,  the  inventory  showing  the  products 
in  the  bulk  and  filling  stations,  the  amounts  of  money  in  Burt's 
hand  belonging  to  the  plaintiff  which  he  had  received  for  such 
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products  sold,  the  commissions  due  Burt,  and  other  debits  and 
credits  between  these  two  parties  would  show  the  amount  or  balance 
due  the  plaintiff  or  Burt  on  June  12,  1939.  On  final  settlement, 
that  is  on  the  termination  of  Burt's  employment,  there  should  be 
deducted  from  the  price  of  the  products  shipped  to  him  the  freight 
charges  on  unsold  products  still  in  his  possession  as  such  agent. 

On  June  IS,  1929,  H.  R.  Hartley,  then  the  plaintiff's 
division  manager  of  its  district  in  which  Rankin  is  located,  and 
Ellis  F.  Burt  made  what  is  called  a  "checking  in  audit n  before 
the  agreement  and  bond  were  signed  to  show  the  state  of  the  accounts 
between  the  plaintiff  and  Burt.   This  audit  consists  of  eight  pages 
and  it  appears  in  evidence  as  plaintiff's  exhibit  two.  Hartley  had 
with  him  at  that  time  a  statement  furnished  by  the  general  office  of 
the  plaintiff,  deted  May  15,  1929,  which  listed  items  of  products 
shipped  to  Burt  by  the  plaintiff  from  March  22,  to  May  10,  1929, 
inclusive,  for  which  Burt  had  not  paid  the  plaintiff  in  full  by 
May  15,  1929.   Other  items  of  products  shipped  to  Burt  by  the 
plaintiff  were  also  on  the  statement  furnished  by  the  general 
office  of  plaintiff  or  were  written  on  the  statement  by  Hartley 
while  making  the  audit.   In  other  words,  the  completed  list  showed 
the  products,  and  the  prices  thereof  for  which  Burt  was  to  account 
since  his  last  -Daymen  t  to  the  plaintiff  on  May  12,  1929,  and  which 
products  were  received  by  Burt  up  to  June  12,  1929.   The  items 
on  the  completed  list  were  checked  when  the  audit  was  m°de  by 
Hartley  and  Burt  against  the  invoices  held  by  Burt  for  these 
products. 

Hartley,  for  the  purpose  of  the  audit,  obtained  a  statement 
from  the  Rankin- Whitman  State  Bank  of  the  checking  account  in  the 
name  of  the  plaintiff  which,  with  the  deposits  made  by  Burt  on 
June  12,  1929,  showed  the  balance  in  the  bank  on  that  date.   This 
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anount  represented  tiie  money  received  by  Burt  for  sales  of  plaintiff's 
products  as  their  agent,  less  til©  "total  amou&t  of  checks  he  had 
drawn  on  the  account  in  payment  to  the  plaintiff  for  such  products 
and  his  commissions  for  such  sales.   This  bank  statement  appears 
as  page  five  of  said  exhibit  two. 

Attached  to  the  bank  statement  was  a  check,  dated  May  31, 
1929,  drawn  against  the  bank  account  of  plaintiff  by  Burt,  payable  to 
plaintiff  for  the  sum  of  $2057. 99.   This  check  was  paid  from  the 
bank  account  through  Chicago  Clearing  House,  on  June  1,  19 29.      This 
check  paid  for  products  shipped  to  Burt  by  plaintiff  on  March  28, 
March  50  and  April  4,  1929,  but  not  in  full  for  products  skipped 
to  him  from  March  gg  to  June  12,  1939.   This  bank  statement  is 
page  4  of  plrri.ntlff ' s  exhibit  two.   On  page  three  of  the  exhibit 
Burt  is  given  credit  for  this  payment  of  $2057.99,  and  according 
to  said  page  three  Burt  was  accountable  to  the  plaintiff  for 
products  received  by  him  in  the  sum  of  15368.97  to  June  IS,  1929, 
and,  unpaid  for  by  him. 

Hartley  and  Burt  on  June  12,  1989,  also  nrepared  inventor- 
ies showing  the  unsold  products  which  were  in  the  bulk  and  filling 
stations  at  P.ankin.   These  inventories  appear  as  pages  six,  seven 
and  eight  of  said  exhibit  two.   The  inventories  of  the  bulk  and 
filling  stations  sho??  that  Burt  had  on  hand  products  belonging  to 
the  plaintiff  to  the  amour t  of  $3783.04.   The  bank  statement  shows 
that  on  June  1?,  1929,  there  was  in  the  bank  in  plaintiff's  name 
the  sum  of  $1267.96. 

Hartley  also  had  with  him  x^hen  the  audit  was  made  a  print- 
ed blank  of  two  pages  furnished  by  the  plaintiff  end  designated  in 
print  thereon,  "Audit  of  Class  ,Bt  Distributing  Station."  This 
blank  is  pages  one  and  two  of  said  exhibit  two.   The  other  pages 
of  the  exhibit  were  on  separate  pieces  of  paper  and  Hartley  pinned 
them  to  the  blank  after  the  audit  was  finally  completed  by  carrying 
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over  the  totals  from  pages  three  to  eight  Inclusive  and  placing 
then  in  the  proper  spaces  on  pages  one  and  two. 

On  page  two  of  the  exhibit  Burt  is  given  credit  for  un- 
collected accounts  to  the  amount  of  #138.30,  also  the  ^1367.96  in  the 
bank.   On  page  one  Burt  is  given  credit  for  f90  unsold  coupon  hooks, 
and  a  further  credit  of  $6.85  for  sales  of  June  6,  1929,  but  cash 
therefor  not  collected.   Page  one  is  a  recapitulation  of  the  other 
pages  of  the  audit  and  it  shows  in  summary  form  total  products  receiv- 
ed by  Burt  to  the  amount  of  05568.97,  money  in  bank,  total  of  inven- 
tories, and  other  credits  as  above  indicated  amounting  in  all  to  the 
total  sum  of  $5369.97.   Thus  leaving  a  balance  due  Burt  of  98tf  as 
his  commission  still  in  the  bank. 

Pa^e  two  of  exhibit  two  is  signed  as  follows:   "Approved: 
H.  P.  Hartley,  Auditor".   "Accepted:   Ellis  Burt,  Local  Manager." 
Page  two,  as  above  pointed  out,  being  a  part  of  the  printed  blank 
furnished  its  auditors  by  the  plaintiff.  Furthermore,  on  June  21, 
1929,  Burt  sent  to  the  plaintiff  a  check  for  #1238.04  drawn  on  plain- 
tiff's bank  account  at  Rankin,  thus  further  acknowledging  the  correct- 
ness of  th©  audit. 

The  audit  prepared  by  Hartley  and  Burt  is  the  only  evidence 
appearing  in  the  record  showing  the  amount  of  products  in  the  bulk 
and  filling  stations,  and  the  amount  of  money  in  the  bank  on  June  12, 
1929.  This  audit  is  not  contradicted  by  evidence  nor  is  it  disputed 
by  the  defendants.  No  cross  errors  are  assigned  that  the  trial  court 
erred  in  admitting  the  audit  in  evidence.   However,  the  defendants  eon- 
ten"!  that  the  evidence  shows  that  there  was  a  deficit  in  Burt's 
accounts  with  the  plaintiff  on  June  1?,  1929,  to  the  amount  of 
|4060.32,  for  which  the  surety,  Anna  F.  Burt,  is  not  liable. 

This  contention  of  the  defendants  arises  out  of  the  follow- 
ing circumst-ances.   The  plaintiff  filed  with  its  declaration  a  bill  of 
particulars  which  shows  ell  of  the  debits  and  credits  of  Burt  as 
plaintiff's  agent  from  June  18,  1928  to  April  6,  1932,  when  the 
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final  or  oheck  out  audit  of  Burt's  accounts  was  made.   Confining 
their  attention  to  the  items  of  the  bill  of  particulars  frora 
June  18,  1928  to  June  12,  1939,  the  defendants  state  that  the 
total  debits  for  that  period  amounts  to  $26001.74;  the  total  credits 
amount  to  $21941.42;  thus  leaving  a  deficit  of  ;j>4060.32  on  June 
IS,  1929,  the  date  when  the  bond  was  signed.   The  bill  of  particu- 
lars was  admitted  in  evidence  by  agreement  of  the  parties  to  ob- 
viate the  necessity  of  introducing  the  large  number  of  all  the 
invoices,  ohecks  and  statements  showing  hovi  much  merchandise  Burt 
had  received  from  the  plaintiff  from  June  18,  1928  to  April  6,  1932 
and  the  amounts  paid  by  Burt  for  that  merchandise.  It  was  also 
stipulated  by  the  parties  that  the  invoices,  checks  and  statements 
if  introduced  in  evidence  would  correspond  with  the  items  of  debits 
and  credits  shown  in  the  bill  of  particulars.   The  bill  of  particulars 
is  the  evidence  relied  upon  by  the  defendants  to  show  that  Burt  was 
in  arrears  of  $4060.32  on  June  12,  1929. 

It  requires  no  argument  to  demonstrate  that  the  alleged 
shortage  of  *4060.32  appearing  solely  from  the  bill  of  particulars, 
must  be  balanced  against  the  amount  of  money  in  the  bank  on  June  12, 
1929,  less,  as  will  hereafter  be  explained,  the  check  for 
$1238.04  sent  ±n  to  plaintiff  by  Eurt  on  June  12,  1929;  the  amount 
of  products  in  the  bulk  and  filling  stations**  and  such  other  credits 
to  which  Burt  was  entitled  on  that  date  as  shown  by  the  audit.  If 
this  is  done  (it  is  the  only  evidence  in  the  case  and  uncontradicted 
and  undenied)  there  was  due  from  Burt  to  the  plaintiff  as  their 
agent  the  sum  of  $71.41,  on  current  audit  to  be  adjusted  as  freight 
on  final  audit.   The  amount  of  the  check  of  $1238.04  must  bededucted 
from  the  amount  in  the  bank  for  the  reason  that  the  defendants  hsve 
added  that  amount  in  the  credits  given  Burt  in  the  bill  of  particulars. 
It  may  be  also  added  that  on  page  one  of  plaintiff's  exhibit  two 
there  appears  the  $1238.04  but  it  is  no  way  taken  into  account  in 
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str$king  tiie  balance  due  Burt  in  the  audit.   These  figures  being;  on 
the  audit  has  caused  some  comments  to  be  made  in  the  case.  Two 
figures  referred  to  were  no  doubt  placed  on  the  audit  for  the 
guidance  of  the  plaintiff's  auditors  when  making  l^ter  audits  of 
Burt's  accounts.  To  us  there  is  no  mystery  connected  with  these 
figures  being  on  the  audit. 

It  appears  in  evidence  that  after  June  12,  1929,  that  the 
accounts  of  the  plaintiff  and  Burt  were  audited  about  ever:/  four 
weeks  until  April  6,  193?,,  when  the  final  or  "check  out"  audit  was 
made  by  Burt  and  F.  G.  Collister,  successor  to  Hartley  as  plaintiff's 
division  manager.   This  audit,  of  course,  was  ms.de  after  the  execution 
of  the  written  agreement  and  the  bond.  This  written  agreement  appoint- 
ed Burt  distributing  agent  for  the  plaintiff  and  he  was  placed  in 
charge  of  the  bulk  and  filling  stations  ?/hich  were  in  his  custody 
prior  to  June  12,  1929.  The  agreement  provides  that  Burt  deposit 
all  the  money  received  by  him  as  distributing  agent  in  a  bank  desig- 
nated by  the  plaintiff  and  that  he  pay  the  plaintiff  for  oroduce 
shipped  to  him  by  the  plaintiff  by  checks  drawn  by  Burt  in  favor 
of  the  plaintfff  on  the  bank  account.  The  plaintiff  fixed  the  re- 
tail prices  of  the  products  sold  by  Burt,  and  he  received  a  commission 
on  the  amount  of  merchandise  sold  by  him  and  which  coinmissions  he  was 
permitted  to  withdraw  from  the  bank  accounts  by  checks  written  by 
him.  All  sales  by  Burt  were  to  be  paidfor  cash  on  delivery.   The 
agreement  provides  that  Burt  is  to  reimburse  the  plaintiff  for  any 
loss  or  shortage  of  merchandise  delivered  to  him  as  distributing 
agent  due  to  any  cause  except  fire.   Clearly,  the  mothod  of  auditing 
the  accounts  between  Burt  end  the  plaintiff  would  be  the  same  as  that 
tho-accountc  -between  Burt  end  the  plaintiff  would  bo- the  or_m:  r,o  that 
followed  by  Hartley  and  Burt  when  they  made  the  audit  of  June  12,  1929. 
Such  an  audit  was  made  by  Collister  and  Burt  on  April  5,  1932 
and  it  shows  Burt  "short"  11148.53.   Burt  wrote  his  acceptance  on  the 
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inventories  of  the  balk  ana  filling  stations  as  prepared  by  Collister 
and  Burt.  He  also  wrote  nis  acceptance  on  the  audi!:  allowing  him  a 
credit  for  freight  on  products  which  he  had  on  hand  but  not  sold  by 
him.  At  the  general  office  of  the  plaintiff,  after  the  audit  was  sent 
in  to  that  office,  some  minor  changes  were  made  in  red  ink  on  the 
sheet  showing  the  credit  due  Burt  on  freight  was  $23. 42  instead  of 
$23.97. 

I^'o  cross  errors  are  assigned  that  the  trial  court  erred  in 
admitting  this  audit  in  evidence.   It  is  the  only  evidence  in  the 
record  showing  products  in  the  bulk  and  filling  stations  and  the 
money  in  the  bank  on  April  G,  1922,  Burt  did  not  testify  that  the 
audit  is  incorrect,  nor  does  he  by  his  testimony  complain  of  the 
credits  allowed  him  in  the  audit.  On  April  6,  1932,  Bart  handed  to 
Collister  e  letter  which  is  as  follows: 

"Rankin,  111.,  4-6-32.   Johnson  Oil  Kef vning  Co.  Gentlemen:   In 
regard  to  shortage  shown  in  cneck  out  of  today.   It  will  take  tome 
little  time  to  bring  inaccourrts  and  checks.   I  will  pay  you  in  the 
following  manner  at  the  time  stated.  April  15,  $200.  April  30, 
ai75.  May  31,  $130;  June  30,  |;150.  July  31,  |l&0.  august  31,  $1S0. 
And  balance  due  the  following  month.  "Very  truly  yours,  ( signed j 
.  .  Pnrt.  '   This  letter  Collister  sent  to  the  plaintiff.   The  checks 
mentioned  in  this  letter  no  doubt  referred  to  checks  Burt  had 
accepted  from  his  customers  as  plaintiff's  distributing  agents  and 
which  checks  he  offered  to  Collister  on  April  6,  1932,  and  which 
Collister  refused  to  accept.   The  accounts  mentioned  in  the  letter 
were  undoubtedly  amounts  due  Eurt  from  customers  i.?ho  had  bought 
plaintiff's  products  from  Eurt  on  credit. 

The  only  evidence  in  the  record  showing  all  the  debits  and 
the  credits  or  hurt  as  the  agent  of  the  plaintiff  is  contained  in  the 
bill  of  particulars  which  lists  all  the  products  shipped  to  Burt  and 
payments  made  by  Burt  for  these  products  from  June  18,  1928  to 
April  6,  1932.   In  the  bill  of  particulars  Burt  is  allowed  a  credit 
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to  the  amount  of  $200  on  April  20,  1932,  wiiiela  was  paid  by  Burt  by 
a  check  on  hi;?  own  account  in  compliance  with  his  letter  of  April 
6,  1932.   Burt  is  also  giv«a  credit  on  the  bill  of  particulars 
for  freight  to  the  amount  of  |25.48.   It  is  not  contended  that  Burt 
has  made  any  other  payments  to  plaintiff. 

The  bill  of  particulars  shows  debits  to  the  amount  of 
$100161.33;  credits  to  the  amount  of  $95967,74.   This  leaves  the 
amount  at  16193. 51  for  which  Burt  is  to  account,  by  money  in  the  bank, 
inventories  and  other  credits  allowS&Mm  on  final  audit.   The  bill 
further  shows  that  on  final  settlement  Burt  was  allowed  credits, 
as  shown  by  the  final  audit,  for  money  in  the  bank,  merchandise  of 
plaintiff  in  the  bulk  and  filling  stations,  and  other  items  of 
oredit  not  disputed,  to  the  total  amount  or  )5125.29,  leaving  a 
shortage  by  Burt  of  $998.30. 

Burt  introduced  in  evidence  an  audit  made  by   him  and  Gollister 

f 

on  March  10,  1932,  which  shor/s  that  oh  that  date  Burt  was  short  f 314. 64. 
That  Burt  has  not  paid  this  shortage  together  with  all  the  products 
received  by  him  since  that  date,  after  allowing  him  credits  as  shown 
by  the  bill  of  particulars,  and  the  amount  of  money   in  the  bank  on 
April  8,  1932,  together  with  an  adjustment  of  the  merchandise  in  the 
bulk  and  filling  stations  on  March  10,  1932,  and  April  6,  1932,  is 
clear  to  this  court. 

It  is  further  contended  by  the  defendants  that  the  plaintiff 
has  not  proved  by  a  preponderance  of  the  evidence  that  Ellis  F.  Bus?t 
is  indebted  to  the  plaintiff  because  Collister  and  the  witness, 
0.  H.  Crawford,  the  head  bookkeeper  for  the  plaintiff,  were  unable 
on  cross  examination  to  point  out  whether  Burt  was  short  gasoline, 
kerosene,  furnace  oil  or  grease.   Crawford  testified:   "If  a  sale 
is  made,  (by  a  distributing  agent)  there  is  no  report  to  the  general 
office  and  for  that  reason  it  would  be  impossible  to  tell  what 
particular  item  was  not  accounted  for.   It  is  his  place  to  either 
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have  the  merchandise  or  have  cash  in  the  bank  to  cover  charges  for 
merchandise  which  we  have  shipped  to  him." 

Anna  F,  Burt  did  not  testify.  When.  Collister  made  demand 
on  her  for  the  amount  of  Burt'sshortage  shown  by  the  audit  of  April 
6,  1922,  she  replied  by  stating  that  she  did  not  have  the  monej^  to 
pay  it. 

It  is  assigned  as  error  that  the  trial  court  improperly 
admit  bed  in  evidence  on  the  part  of  the  defendants,  a  lease  bet?/een 
Joseph  Zobrist,  Burt's  successor,  as  distributing  agent,  appointing 
Burt  witn  the  plaintiff's  consent,  a  sub-agent  in  charge  of  ono 
of  plaintiff's  filling  stations  in  Rankin.  Plaintiff  cancelled  this 
lease  July  22,  19b2»   The  lease  was  not  competent  evidence  in  the 
case.   The  bond  provides  that  any  forebear;~.nce  toward  the  agent 
on  the  part  of  the  plaintiff  shall  not  in  any  wise  release  cr 
exonerate  in  whole  or  in  part  the  surety  in  respect  to  surety's 
liability  under  the  bond. 

If  the  case  is  re- tried,  the  other  alleged  errors  complain- 
ed of  by  the  plaintiff,  will  not  be  repeated  in  view  of  what  is  said 
in  this  decision.  We  are  of  the  opinion  that  the  jury  arrived  at 
tneir  verdict  under  a  Eli s comprehension  of  the  evidence  ?nd  that  the 
verdict,  is  clearly  contrary  to  the  evidence  in  the  case. 

We  cannot  say  that  the  case  was  well  presented  in  this  court, 
and  the  task  of  stating  the  relationship  of  the  parties  and  going 
over  the  various  audits  and  accounts  has  been  very  laborious.  We 
will  state  further  that  the  rulesof  this  court  require  that  the 
index  to  tne  abstract  of  the  record  must  rive  not  only  the  number 
or  each  exhibit  and  document  in  evidence,  but  must  also  name  and 
describe  it  by  character,  parties,  date,  etc.,  in  order  to  distin- 
guish it  from  every  other  exhibit  or  document  in  the  record. 

The  judgment  of  the  trial  court  is  reversed  and  the  case  is 
remanded  to  that  court  for  a  new  trial. 

Reversed  and  remanded  for  new  trial. 
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STATE    OF   ILLINOIS, 

f-ss. 
second  district  J  I.  JUSTUS  L.  JOHNSON",  Clerk  of  the  Appellate  Court,  in  and 

for  said  Second  District  of  the  State  of  Illinois,  and  the  keeper  of  the  Records  and  Seal  thereof,  do  hereby 
certify  that  the  foregoing  is  a  true  copy  of  the  opinion  of  the  said  Appellate  Court  in  the  above  entitled  cause, 
of  record  in  my  office. 

In  Testimony  Whereof,  I  hereunto  set  my  hand  and  affix  the  seal  of  said 

Appellate  Court,  at  Ottawa,  this day  of 

in  the  year  of  our  Lord  one  thousand  nine 

hundred  and  thirty- 


Cleric  of  the.  Appellate  Court 

(73815 — 5M — 3-32)  ■^SSte>7 


AT  A  TERM  OF  THE  APPELLATE  COURT, 

Begun  and  held  at  Ottawa,  on  Tuesday,  the  second  day  of  October,,  in 
the  year  of  our  Lord  one  thousand  nine  hundred  and  thirty-fbur, 
within  and  for  the  Second  District  of  the  State  of  Illinois: 
Present--  The  Hon.  FRED  G.  WOLFE,  Presiding  Justice. 
Hon.  FRANKLIN  R.  DOVE,  Justice. 
Hon.  BLAINE  HUFFMAN,  Justice. 
JUSTUS  L.  JOHNSON,  Cleric. 
E.  J.  WELTER,  Sheriff. 


z~. 


BE  IT  REMEMBERED,  that  afterwards,  to-wit:  On 
JAN  101935    the  opinion  of  the  Court  was  filed  in  the 
Clerk's  office  of  said  Court,  in  the  words  and  figures 
following,  to-wit: 
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ren.  Ho.  8853  Agenda  Ho.  31 

In  the  Appellate  Court  of  Illinois 
Second  District 

October  Terra,  A.  D.  1934 


Anna  Domeyer,  John  H.  McCormick, 
Trustee,  John  G.  Schwenk,  H.  G. 
Ploover,  E.  F.  Gaslow,  T.  A.  Con- 
boy,  Charlotta  M.  Morris,  Mary 
Dunkelman  and  Sophie  Jacobs, 

Plaintiffs  (Appellees) 


vs. 


William  L.  O'Connell,  Receiver  of 
First  Trust  and  Savings  Bank  of 
sterling,  Illinois, 

Appellant, 

Carolina  H.  Stadeble,  Nettie  Hinrichs, 
The  First  Trust  and  Savin's  Bank  as 
Trustee  for  the  Estate  of  Elizabeth 
Walzer,  dec'd, 

(Appellees, 
and  Joe  Reaver, 

Defendants. 


Appeal  from  the 
Circuit  Court  of 
Lee  County 


WOLFE  -  P.  J. 

On  March  1st,  1920,  Dora  Wetzel  and  John  '..etzel,  of  Sterling, 
Illinois,  executed  and  delivered  to  the  First  Trust  and  Savings  Bank 
of  Sterling,  Illinois,  32  promissory  notes  aggregating  155,000.00. 
Each  of  said  notes  were  made  payable  to  the  order  of  the  First  Trust 
an-  Savings  Bank  of  Sterling,  Illinois.   At  the  time  of  the  exedution 
and  delivery  of  the  notes  in  question  the  Wetzels  executed  and  de- 
livered to  the  First  Trust  and  Savings  Bank  of  Sterling,  their  mort- 
gage covering  certain  lands  in  Lee  County,  Illinois.   With  the  excep- 
tion of  $6,000.  worth  of  said  notes  all  were  sold  to  different  parties 
for  a  valuable  consideration.   The  notes  were  all  endorsed  by  the 
bank  without  recourse.   After  the  sale  of  the  notes  the  bank  failed 
and  William  L.  O'Connell  was  duly  appointed  receiver  to  liquidate 
the  same. 

The  makers  o  *  the  notes  and  mortgage  having  defaulted,  Anna 
Domeyer,  et  al,  on  April  11,  1934,  filed  their  bill  of  complaint  in 
the  Cirduit  Court  of  Lee  County,  Illinois,  to  foreclose  the  mortgage. 
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Tile  bill  prays  for  a  decree  of  foreclosure  and  a  sale  of  the  premises, 
and  that  the  proceeds,   fter  paying  the  necessary  expenses  of  the 
liquidation,  court  costs,  etc.,  should  be  applied  nroportionately 
to  the  payment  of  the  notes  held  by  all  of  the  parties,  except  those 
held  by  William  L.  O'Connell,  the  receiver  of  said  bank. 

William  L.  O'Gonnell,  as  receiver  of  the  First  Trur.t  and  Savings 
Bank  of  Sterling,  Illinois,  and  other  defendants,  filed  their  answer 
to  the  bill.   The  answer  of  the  receiver  is  the  only  one  that  is 
material  so  far  as  this  court  is  now  concerned.   The  answer  admits 
the  execution  of  the  notes  and  mortgage  and  that  the  makers  of  the 
notes  and  mortgage  have  defaulted  and  that  the  plaintiffs  are  en- 
titled to  a  decree  of  foreclosure,  but  deny  that  the  receiver  should 
not  be  entitled  to  pro  rate  equally  with  the  other  holders  of  the 
notes. 

The  court  after  a  hearing  found  that  all  of  the  material  allega- 
tions in  the  bill  of  complaint  are  true  as  therein  alleged  and  the 
equities  of  the  case  are  with  the  plaintiffs  and  that  they  are  en- 
titled to  a  decree  of  foreclosure.   A  decree  was  entered  in  conformity 
with  the  prayer  of  the  bill  and  the  findings  of  the  court. 

The  court  orders  that  in  default  of  said  payments  being  made,  the 
mortgaged  premises  should  be  sold.   That  out  of  the  proceeds  of  the 
sale,  the  Master  shall,  after  deducting  expenses,  pay  to  the  note 
holders  other  than  William  L.  O'Gonnell,  Receiver,  the  sums  found  due 
them  and  that  in  case  the  premises  shall  sell  for  more  than  sufficient 
to  pay  all  of  said  amounts  then  the  Master  in  Chancery  shall  pay  to 
the  defendant,  V.illiam  L.  O'Gonnell,  -Receiver  as  aforesaid,  the  sum 
of  $6,912.00,  with  interest  at  the  legal  rate  thereon,  or  if  said 
remainder  shall  be  insufficient  to  pay  said  amounts  in  full,  then 
he  shall  apply  it  to  the  extent  to  which  it  may  reach  in  satisfaction 
of  said  amounts. 

The  only  question  argued  by  the  appellant  is  whether  the  court 
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erred  in  finding  the  notes  assigned  by  the  bank,  the  original  payee, 
are  entitled  to  priority  over  the  notes  which  are  held  by  the  defend- 
ant, William  O'Connell,  receiver  of  the  First  Trust  and  Savings  Bank 
of  Sterling,  Illinois.   In  the  case  of  People's  National  Bank  of 
Monmouth  vs.  .Johns to,  271  111.  App.  507,  the  identical  question  now 
under  consideration  was  considered  by  this  court.   In  that  case  we 
reviewed  many  of  the  authorities  in  other  jurisdictions.   On  page  516 
in  this  opinion  we  say:   "Vife  do  not  find  thet  the  question  presented 
by  this  redord  has  been  determined  by  our  Supreme  Court,  and  in  the 
absence  of  a  controlling  decision,  this  court  must  adopt  the  rule 
which  other  courts  of  the  highest  respectability  have  adopted  and 
followed,  especially  when  such  a  rule  co-incides  with  our  conception 
of  equity  and  fair  dealing.   This  rule  is  that  it  would  be  inequitable 
to  permit  appellant,  as  assignor,  to  deprive  appellees,  who  are  the 
assignees,  of  any  part  of  the  purchase  value  of  the  notes  which  they 
acquired  from  appellant.   Appellant  should  not  therefore  be  permitted 
to  share  in  the  proceeds  derived  from  the  sale  of  the  mortgaged  proper- 
ty in  the  event  such  proceeds  are  insufficient  to  pay  the  assignees 
upon  these  notes."  We  re-affirm  here  what  we  said  in  that  opinion. 

Counsel  for  appellants  argues  that  there  is  a  distinction  between 
the  present  case  and  the  Monmouth  Bank  case  because  the  First  Trust  and 
Savings  Bank  of  Sterling,  Illinois,  is  now  in  process  of  liquidation 
and  that  William  L.  O'Connell  is  appearing  as  receiver  of  the  bank  in 
this  litigation.   The  receiver  is  in  no  better  position  in  collecting 
the  assets  of  the  bank  than  the  bank  would  have  been  had  it  not  gone 
into  liquidation  and  had  been  a  party  defendant  in  this  suit.  The 
receiver  stands  in  exactly  the  same  position  in  marshalling  the  assets 
of  a  closed  bank  as  the  bank  itself  would  have  stood  if  it  had  not 
gone  into  liquidation  when  there  is  no  fraud  shown  in  the  transaction 
in  question.   In  this  case  it  is  not  claimed  that  there  was  any  fraud 
in  the  assignment  of  these  notes.   The  decree  of  the  Circuit  Court  of 

Lee  County  is  hereby  affirmed. 

Affirmed. 
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STATE   OP   ILLINOIS, 

Vss. 
second  district  J  I.  JUSTUS  L.  JOHNSON.  Clerk  of  the  Appellate  Court,  in  and 

for  said  Second  District  of  the  State  of  Illinois,  and  the  keeper  of  the  Records  and  Seal  thereof,  do  hereby 

certify  that  the  foregoing  is  a  true  copy  of  the  opinion  of  the  said  Appellate  Court  in  the  above  entitled  cause, 

of  record  in  my  office. 

In  Testimony  Whereof,  I  hereunto  set  my  hand  and  affix  the  seal  of  said 

Appellate   Court,  at  Ottawa,  this day  of 

in  the  year  of  our  Lord  one  thousand  nine 

hundred  and  thirty- 


Clerk  of  the  Appellate  Court 

(73815— 5M—  3-32)  ■*^m»i 


; 


AT  A  TERM  OF  THE  APPELLATE  COURT, 

Begun  and  held  at  Ottawa,  on  Tuesday*  the  second  day  of  fifrbober, |  in 

j 
the  year  of  our  Lord  one  thousand  nine  hundred  and  thirty-fo^ir, 

within  and  for  the  Second  District  of  the  State  of  Illinois: 

Present--  The  Hon.  FRED  G.  WOLFE,  Presiding  Justice. 

Hon.  FRANKLIN  R.  DOVE,  Justice. 

i     O     -L  *^«  ^ 
JUSTUS  L.  JOHNSON,  Clerk. 

E.  J.  WELTER,  Sheriff. 


BE  IT  REMEMBERED,  that  afterwards,  to-wit:  On 
JAN  10  1935    the  opinion  of  the  Court  was  filed  in  the 
Clerk's  office  of  said  Court,  in  the  words  and  figures 
following,  to-wit: 


; 
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Gen.  Ho,  8857  Agenda  No.  25. 

In  r,lie  Appellate  Court  of  Illinois 
Second  District 
October  Term,  A.  D.  1954 

Dorothy  F.  Durr  Schuchat, 

Plaintiff,  Appellant, 

vs.  Appeal  from  the  Circuit  Court 

Stanley  P,  McKee,  of  Whiteside  County 

Defendant,  Appellee, 

(P.  A.  Whitney,  Sheriff  of  Whiteside 
Count;-,  Illinois,  a  d  First  National 
Bank  of  Morrison,  Illinois 
Defendants ) 

WOLFE  -  P.  J. 

Dorothy  F.  Durr  Schuchat  filed  a  bill  in  the  circuit  court 
of  Whiteside  County  against  Stanley  F.  McKee,  et  al,  to  quiet  title 
to  certain  lands  and  for  an  injunction  against  McKee  et  el,  to  re- 
strain them  from  selling  the  lands  to  satisfy  a  judgment.   The  bill 
in  substance  is  as  follows :- 

"Dorothy  F.  Durr  complainant,  represented  that  she  was  the  owner 
of  Lot  9  in  Block  13  in  Arey's  Addition  to  -Rock  Falls,  Illinois,  by 
virtue  of  a  deed  from  Florence  E.  Durr,  delivered  to  her  for  a  valuable 
consideration  on  or  about  December  15,  1930;  that  the  First  National 
Bank  of  Morrison  had  entered  a  judgment  by  confession  against  Francis 
E.  Durr  and  Stanley  F.  McKee,  for  '$571.20;  that  said  bank  has  assigned 
said  judgment  to  Stanley  F.  McKee,  one  of  the  defendants;  that  the 
note  on  which  said  judgment  was  entered  recites  'that  all  signers  of 
said  note  are  orincipals'and  that  Francis  E.  Durr  and  Stanley  F.  McKee 
were  the  signers  £hf  said  note  as  principals;  that  as  a  part  of  the 
consideration  for  the  acceptance  of  said  deed,  said  Francis  E.  Durr 
agreed  to  pay  certain  other  judgments  which  he  has  paid  and  which  have 
been  satisfied;  that  the  assignment  of  the  judgment  by  the  First 
National  Bank  of  Morrison  to  Stanley  F.  McKee,  one  of  the  defendants 
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and  one  of  the  signers  of  said  note,  ftas  in  effect  the  satisfaction 
of  said  judgment;  that  on  December  10,  1930  an  execution  issued  out 
of  the  Circuit  Court  in  favor  of  the  First  National  Bank  of  .Morrison, 
and  the  sheriff  proceeded  to  make  a  purported  levy  on  said  lot  and 
was  proposing  to  sell  said  lot  on  a  purported  non-existent  judgment 
in  favor  of  Stanley  F,  McKee  against  Francis  E.  Durr,  and  that  such 
sale  would  cast  a  cloud  upon  the  title  of  the  same;  also  that  the 
judgment  of  the  First  National  Bank  of  Morrison  should  be  cancelled 
and  the  title  to  said  lot  quieted  in  Dorothy  F.  Durr,  free  and  clear 
of  any  lien  on  said  lot  on  account  of  said  bank  judgment  and  any  claim 
of  said  McKee  thereunder.   The  bill  prays  that  the  court  will  enter 
a  decree  cancelling  of  record  said  judgment  for  $571.80,  entered 
June  50,  1924,  in  the  Circuit  Court,  and  assigned  March  16,  1924, 
to  '  tan ley  F.  McKee,  to  quiet  the  title  to  said  Lot  9,  in  the  com- 
plainant, and  to  enjoin  the  sheriff  from  selling  said  lot  by  virtue 
of  -.Mid  judgment." 

All  of  the  defendants  exceot  Stanley  F.  McKee,  failed  to 
answer  the  bill  of  complaint  and  were  defaulted.   The  defendant  McKee 
filed  his  answer  in  which  he  denies  thst  Dorothy  F.  Durr  was  the  owner 
of  said  Lot  9,  and  avers  that  the  deed  from  Francis  E,  Durr  to  her 
was  a  mere  subterfuge  to  enable  her  to  file  this  bill,  and  that 
Francis  F.  Durr  is  the  real  party  in  interest  and  is  indebted  to 
defendant  upon  the  judgment  referred  to  and  would  be  barred  from 
bri  g:'.ng  this  action  in  his  own  name;  admits  the  entry  of  a  judgment 
by  confession  and  admits  the  assignment.   He  admits  that  there  is  a 
statement  on  the  note  on  which  judgment  was  entered,  to  the  effect 
that  all  signers  of  the  note  are  principals,  but  avers  th  t  Francis 
E.  Durr,  being  indebted  to  HcKee,  executed  a  note  to  him  which  was 
sold  by  McKee  to  the  First  National  Bank;  that  when  said  note  became 
due  Francis  E.  Durr  was  unable  to  pay  the  same  end  it  was  arranged 
that  such  note  should  be  paid  by  the  execution  and  rielivery  of  a  note 
by  Durr  to  the  Bank,  which  the  Bank  would  accept  in  payment  of  the 
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original  note  if  UaK.ee   would,  sign  as  surety;  that  although  the  note 
as  written  provided  that  McKee  and  Durr  were  principals,  it  was  known 
and  understood  that  McKee  was  merely  a  surety  and  that  the  relation- 
ship between  Francis  E.  Durr  and  this  defendant  was  that  of  principal 
and  surety;  that  neither  Francis  E.  Durr  nor  his  grantee,  the  complain- 
ant, should  be  permitted  to  claim  that  the  relationship  as  between 
them  was  that  of  co-makers;  that  the  conveyance  by  Francis  E.  Durr 
was  a  plan  to  avoid  the  payment  of  the  judgment  to  McKee  and   that  there 
was  no  consideration  from  Dorethy  to  Francis  for  the  deed.   He  avers 
that  the  assigned  judgment  is  a  judgment  in  favor  of  McKee  against 
Francis  E.  Durr,  but  that  the  judgment  was  not  satisfied  by  the  assign- 
ment; avers  that  it  is  a  lien  upan  the  real  estate;  -vers  that  the 
complainant  Dorothy,  was  acquainted  with  all  the  facts,  and  that  the 
filing  of  this  bill  is  a  part  of  the  conspiracy  between  Fr  fine  is  S. 
Durr  and  the  complainant  to  avoid  the  liability  of  Francis  and  to 
defraud  the  defendant;  that  Francis  E.  Durr  is  insolvent. 

The  case  was  referred  to  a  master  in  chancery  to  hear  evi- 
dence and  report  his  conclusions  as  to  the  facts  and  law.   The  master 
made  his  report  and  found  that  the  defendant  McKee  was  not  a  principal 
in  making  the  note  but  was  only  a  surety  and  was  entitled  to  a  lien 
against  the  property  in  question.   The  complainant  filed  objections 
to  the  master's  report  which  were  overruled.   She  also  filed  exceptions 
to  the  report,  which  were  overruled  by  the  court,  scad  from  this  ruling 
of  the  court  the  case  is  brought  to  this  court  for  review. 

The  note  in  question  that  is  causing  the  controversy  in  this 
case  is  as  follows :- 

"f>500.00  Morrison,  Illinois 

Nov.  22,  1923. 

Three  months  after  date  we  jointly  and  severally  promise 

to  pay  to  the  First  National  Bank  of  Morrison,  or  order,  the  sum  of 

Five  Hundred  Dollars. 

Francis  E.  Durr,    (SEAL) 

Due  February  22,  1924.  Stanley  F.  McKee,   (SEAL)   ■ 
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This  note  is  what  is  commonly  called  a  judgment  note,  and 
we  have  not  attempted  to  set  out  that  part  of  the  note  as  it  is  imma- 
terial so  far  as  the  issues  in  this  case  are  concerned.   At  the  con- 
clusion of  the  complainant's  case  before  the  master  the  defendant's 
attorney  offered  to  prove  by  the  defendant  McKee  and  made  the  follow- 
ing offer:   "I  offer  to  prove  by  Stanley  F.  McKee,  one  of  the  defend- 
ants, (1)  That  he  was  buying  a  house  from  Fernandus  Jacobs  on  a  con- 
tract and  sold  his  interest  in  the  house  to  Francis  Durr,  who  gave 
McKee  a  note  for  $700.00;  (2)  That  McEee  sold  this  note  and  endorsed 
the  same  over  to  the  First  National  Bank  of  Morrison;  (3)  That  later, 
while  Francis  Durr  was  operating  a  restaurant  in  Morrison,  the  note 
came  due  and  McKee  and  Durr  went  to  the  First  National  Bank  of  Morrison 
and  arranged  with  the  bank  to  give  Durr  further  time,  and  as  a  part 
of  the  consideration  for  the  extension  Durr  paid  $200.00  and  executed 
a  new  note  to  the  First  National  Bank  of  Morrison,  which  both  MoKee 
and  Durr  signed:  (4)  That  subsequently  this  note  was  entered  in  judg- 
ment in  the  Circuit  Court  of  Whiteside  County,  Illinois,  on  June  30, 
1924,  for  $571.20  and  costs,  which  is  the  judgment  which  the  complain- 
ant by  her  bill  J^4r~may  De  cancelled  so  far  as  Lot  9  in  Arey*  s  addi- 
tion to  the  City  of  Sock  Falls,  Illinois,  is  concerned;  (5)  That  McKee 
talked  to  F.A.  Van  Osdol,  an  officer  of  the  First  National  Bank  of 
Morrison,  about  this  with  the  result  that  McKee  bought  the  judgment 
from  the  bank  and  took  an  assign  ent  of  the  same  to  himself,  which 
he  then  intended  to  hold  against  and  collect  Out  of  Durr.  (6)  That 
it  was  the  intention  of  McKee  to  keep  the  judgment  alive;  (7)  That 
on  November  29,  1930,  ff.  F.  Flock  was  handling  the  transaction  whereby 
Anna  E.  Hogeboom,  a  widow,  conveyed  to  Francis  E,  Durr  safttt  Lot  9, 
and  that  on  December  3,  1930,  Flock  obtained  an  ab. tract  of  title  to 
said  Lot  which  showed  said  judgment  and  the  assignment  thereof  from 
the  First  National  Bank  of  Morrison  to  Stanley  F.  McKee,  and  also 
showed  three  other  judgments:  (8)  That  subsequently,  on  December  13, 
1930,  Francis  Durr  conveyed  said  property  to  Dorothy  ".    Durr,  the 
complainant.   (9)  Kaat  at  the  time  of  said  conveyance  said  Lot  9 
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was  worth  about  #1500.   (10)  That  Stanley  F.  MoKee  referred  tc  in 
this  statement  is  one  of  the  defendants  in  this  case  and  one  of  the 
parties  against  whom  said  judgment  of  $571.20  was  entered.  Mr.  Oarl 
E.  Eldon:  "X   soa  willing  to  and  do  stimulate  that  if  Stanley  F.  McKee 
were  sworn  and  examined  as  a  witness,  he  would  testify  that  the  facts 
are  as  just  stated  by  Mr.  Ward.   I  am  further  -willing  to  stipulate 
that  the  statement  of  Mr.  Ward  may  be  considered  as  the  testimony 
of  Stanley  F.  McKee,  subject  however  to  theobjection  by  the  complain- 
ant that  said  testimony  and  each  and  every  item  thereof  is  incompetent, 
irrelevant  and  immaterial.   I  object  on  the  ground  that  the  same  and 
each  and  every  item  thereof  is  incompetent,  irrelevant,  and  immaterial'.' 
Mr.  Ward;   ''It  is  so  stipulated." 

This  is  all  of  the  evidence  offered  by  the  defendant  In 
support  of  his  answer.  The  appellant  seriously  insists  that  the  court 
erred  in  admitting  the  defense  of  McKee  for  thereason  that  it  was  not 
competent  for  him  to  shov-  t&at  he  was  surety  on  this  note  and  not  a 
principal.   We  think  that  the  law  is  well  settled  that  a  co-maker  of  a 
promissory  note  may  be  shown  by  the  evidence  to  be  only  a  surety  and 
if  the  note  is  put  in  judgment,  the  surety  may  have  the  same  assigned 
to  him  without  extinguishing  the  debt.  —  Walker  v.  C.  M.  &  N.  R.  Go. 
277  111.  451.   In  the  reply  brief  filed  by  the  appellants  they  admit 
this  to  be  the  law,  but  insist  that  the  appellee  did  not  make  out, 
by  proper  proof  a  case  showing  that  he  was  surety  only  on  the  note, 
and  if  MeEee  was  surety  instead  of  a  principal  on  the  note  he  could 
not  show  this  by  oral  evidence. 

The  complainant  came  into  a  court  of  equity  asking  for  equitable 
relief  against  the  defendant  McKee,  and  in  doing  so  she  submitted  her 
case  under  equitable  rules  and  procedure.   It  is  undisputed  that  McKee 
took  a  note  from  Durr  for  $700.00  as  a  purchase  price  of  the  premises 
in  question  and  he  indorsed  the  note  and  took  it  to  the  First  National 
Bank  of  Morrison,  Illinois,  and  received  |700.00  for  thenote;  that  when 
the  note  was  due  Durr  did  not  pay  it,  and  the  bank  was  pressing  McKee 
for  the  money;  that  Durr  paid  :;"200.00  and  interest  on  the  old  note  and 
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Durr  and  McKee  signed  a  note  for  $500.00;  that  judgment  was  taken 
against  McKee  and  Durr  for  $571.20;  that  McKee  paid  the  amount  of  this 
judgment  and  took  an  assignment  to  himself,  and  that  he  has  parted  with 
the  title  to  the  premises  and  he  is  out  the  sum  of  $571.20,  which  in 
right  and  justice  he  is  entitled  to  be  paid.   We  think  it  is  proper 
for  the  defendant  to  prove  by  oral  testimony  that  he  was  only  surety 
and  not  a  principal  on  the  note  in  question.  -  Ward  v.  "tout,  32  111. 
399.   The  appellant  insists  that  even  conceding  that  the  defendant  could 
show  by  oral  testimony  that  he  wms  only  a  surety  on  the  note,  that 
he  has  not  made  a  case  that  shows  he  is  a  surety  on  the  note.   The 
burden  was  on  McKee  to  prove  that  he  was  only  a  surety  and  not  a  prin- 
cipal on  this  note.   He  insists  that  in  proving  this  fact  it  is  not 
necessary  to  use  the  words,  "that  he  was  only  a  surety  and  not  a 
principal  on  the  note,  "  but  the  same  may  be  conclusively  presumed 
by  the  facts  and  circumstances  shown  in  tie  evidence  that  he  was 
surety  on  this  note. 

x\n  examination  of  the  stipulation  discloses  that  when  the 
first  note  became  due,  McKee  and  Durr  went  to  the  First  National  Bank 
of  Morrison,  Illinois,  and  arranged  with  the  bank  to  give  Durr  igurther 
time,  and  as  a  part  of  the  consideration  for  the  extension,  Durr  paid 
the  bank  ^200.00  and  executed  the  new  note.   At  the  time  of  the  execu- 
tion of  the  new  note  nothing  whatever  was  said  in  regard  to  any  in- 
debtedness that  McKee  owed  the  bank,  but  only  Imrr's  indebtedness 
was  mentioned.   It  seems  to  us  that  the  only  logical  conclusion 
that  can  be  drawn  from  the  language  of  this  stimulation  is,  that 
the  bank  recognized  Durr  as  the  principal  debtor,  and  that  McKee 
signed  the  note  as  surety  only. 

ffe  find  no  reversible  error  in  this  case  arid  the  judgment 
of  the  Circuit  Court  of  Whiteside  County  is  hereby  affirmed. 

Affirmed. 
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STATE    OF   ILLINOIS, 

second  district  I.  JUSTUS  L.  JOHNSON,  Clerk  of  the  Appellate  Court,  in  and 

for  said  Second  District  of  the  State  of  Illinois,  and  the  keeper  of  the  Eecords  and  Seal  thereof,  do  hereby 

certify  that  the  foregoing  is  a  true  copy  of  the  opinion  of  the  said  Appellate  Court  in  the  above  entitled  cause. 

of  record  in  my  office. 

In  Testimony  Whereof,  I  hereunto  set  my  hand  and  affix  the  seal  of  said 

Appellate   Court,  at  Ottawa,  this . day  of 

in  the  year  of  our  Lord  one  thousand  nine 

hundred  and  thirty- 


Clerk  of  the  Appellate  Court 


(73815— 5M— 3-32) 
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AT  A  TERM  OF  THE  APJPELLATE^OURT 


Begun  and  held  at  Ottawa,  on  Tuesday,  the  second  day  of  October,  in 
the  year  of  our  Lord  one  thousand  nine  hundred  and  thirty-four. 
within  and  for  the  Second  District  of  the  State  of  Illinois: 
Present--  The  Hon.  FRED  G.  WOLFE,  Presiding  Justice. 
Hon.  FRANKLIN  R.  DOVE,  Justice. 
Hon.  BLAINE  HUFFMAN,  Justice. 
JUSTUS  L.  JOHNSON,  Clerk. 
E.  J.  WELTER,  Sheriff. 


I  I. A.  63 


BE  IT  REMEMBERED,  that  aftez'wards,  to-wit:  On 
JAN  10  1935   the  opinion  of  the  Court  was  filed  in  the 
Clerk's  office  of  said  Court,  in  the  words  and  figures 
following,  to-wit: 
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Gen.  No.  8862  Agenda  No.  28 

In  the  Appellate  Court  of  Illinois 
Seeond  District 
October  Term,  A.  D.  19-54 
Charles  Oertley, 


Defendant  in  error, 
vs. 


Error  to  the  Circuit  Court 
of  Peoria  County- 


Maria  L.  Gruner,  David  Fritz, 
John  W.  Fritz,  Lena  iC.  Bush,  and 
Emma  Oertley, 

Plaintiffs  in  error. 

WOLFE,  P.  J. 

Charles  Oertley,  the  defendant  in  error,  started  suit  in  the 
circuit  court  of  Peoria  County  against  Maria  L.  Gruner,  et  al,  on  a 
promissory  note.  The  note  is  dated  March  1st,  1927,  due  two  years 
after  date.   The  makers  of  the  note  promised  to  pay  the  defendant 
in  error  the  sum  of  ^2600.00  with  interest  thereon  from  date.  The 
declaration  of  the  defendant  in  error  consisted  only  of  the  common 
counts  with  affidavit  of  claim. 

The  defendants,  now  plaintiffs  in  error,  filed  the  general  issue 
and  a  special  plea  setting  up  the  fact  that  the  note  had  been  mater- 
ially altered  by  inserting  the  figure  '5*  after  the  words  "with 
interest  at  the  rate"  and  before  the  -fiords  "per  cent"  in  a  blank 
space  on  the  note,  and  claim  that  the  note  when  executed  the  said 
spaoe  was  left  blank.   .ith  the  plea  the  defendants  filed  an  affida- 
vit of  meritorious  defense.   The  plaintiff  made  a  motion  in  the  trial 
court  to  strike  the  affidavit  from  the  files.   This  motion  was  sus- 
tained and  leave  granted  defendant  to  file  a  new  affidavit,  which 
was  done.   The  plaintiff  made  a  motion  to  strike  the  amended  affida- 
vit from  the  files,  which  motion  was  sustained  by  the  court  and  the 
defendants  were  granted  leave  to  file  another  affidavit,  which  was 
done.   The  plaintiff  again  made  a  motion  to  strike  this  affidavit 
from  the  files  and  the  court   sustained  the  motion.   On  February  19, 
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1953,  the  court  entered  a  rule  against  the  defendants  to  plead 
instanter  to  the  declaration.   This  they  failed  to  do  and  they 
were  then  defaulted.   On  February  30,  1933,  a  hearing  was  had  be- 
fore the  court.   The  note  was  introduced  in  evidence  and  the  court 
found  the  issues  in  favor  of  the  plaintiff  and  entered  judgment  for 
the  sum  of  §3941.22.   From  this  judgment  the  case  was  brought  to 
this  court  on  a  writ  of  error* 

It  is  insisted  in  this  court  by  the  plaintiff  in  error  that 
their  amended  affidavit  of  Merits  filed  with  the  plea  in  the  trial 
court  stated  a  meritorious  defense,  and  therefore,  the  trial  court 
erred  in  sustaining  the  motion  to  strike  the  same  from  the  files. 
The  affidavits  and  the  amended  affidavits  are  not  set  forth  in  the 
bill  of  exceptions,  therefore,  there  is  nothing  for  this  court  to 
pass  upon.   It  has  been  repeatedly  held  both  Is  our  Appellate  and 
Supreme  Courts  that  the  action  of  the  trial  court  in  striking  an 
affidavit  of  merits  from  %he   files  cannot  be  urged  as  error  in  the 
Appellate  court  if  the  stricken  affidavits  are  not  included  in  the 
bill  of  exceptions.   In  the  case  of  Gaynor  v.  Hibernia  Savin  s  Bank, 
166  111.,  page  577,  the  court  in  passing  on  I'he  identical  question 
that  we  are  now  considering,  use  this  language  (page  579):   "The 
only  error  alleged  is,  that  the  court  erred  in  striking  the  plea  from 
the  files,  and  it  has  been  repeatedly  held  that  such  action  of  the 
court  cannot  be  considered  unless  the  motion,  the  decision  and  an 
exception  thereto  are  presented  in  a  bill  of  exceptions,  so  that 
the  error,  if  any,  may  appear  from  the  record.   Where  there  is  no 
bill  of  exceptions  the  motion  and  decision  do  not  become  a  part  of 
the  record,  and  it  will  be  presumed  that  the  action  of  the  court 
was  correct.  (Snell  v.  Trustees  M.  g«  Church,  58  111.  290;  Gaddy  v. 
McCleave  59  id.  182;  Heed  v.  Horne,  73  id.  598;  Harms  v.  Aufield, 
id.  257;  Fanning  v.  Bttssell,  SI  id.  398).   In  all  of  these  cases 
pleas  were  stricken  from  the  files,  and  in  each  of  them  the  precise 


_  .. 


,  ,  .  tew 

■ 

... 

. 

sriT 
,  Hid 

id 

i 

- 
I 

,  ,  .ill   361 

■ 
,  Ice 

I  «d* 

.        li/OO 

to  Hid" 


-3- 


question  now  presented  was  decided.   In  the  last  ease  it  was  said 
that  the  pleas  stricken  from  the  files  presented  on  their  face  a 
good  defense  to  tho  action,  but  as  a  case  might  occur  where  an 
order  striking  them  frem  the  files  would  be  proper  it  would  he 
presumed,  in  the  absence  of  a  bill  of  exception;:,  that  a  proper 
case  for  such  an  order  was  made."  To  the  same  effect  Is  the  case 
of  Beckers  v.  City  of  Kankakee,  213  App.  538,  a  second  district 
case,  in  which  this  court  say:   'We  conclude  that  such  separate 
affidavits  are  a  nart  of  the  record  for  the  purpose  of  limiting 
the  issues  to  be  tried  unless  they  have  been  stricken  from  the 
record,  and  that  while  they  so  remain  a  part  of  the  record  they 
are  examinable  by  a  court  of  review  without  a  bill  of  exceptions, 
and  that  such  affidavit  of  claim  is,  therefore,  a  part  of  the 
record  on  which  to  base  a  judgment  by  default.   ai' never  they 
are  stricken  from  the  files  they  cease  to  be  a  part  of  the  record 
until  placed  therein  by  a  bill  of  exceptions.   In  Harris  v.  Willis, 
209  111.  App.  401,  of  the  first  district,  the  Appellate  Court  had 
the  identical  question  before  them  and  they  held:  "A  plea  which 
has  been  stricken  from  the  files  is  no  longer  a  part  of  the  common 
lav/  record  and  can  be  brought  to  the  attention  of  the  court  of  re- 
view by  a  bi&l  of  exceptions  only."  -  National  weeklies  v.  Klein, 
262  111.  App.  146;  Gerbracht  v.  Lake  County,  328  111.  399-405." 

On  October  6,  1934,  after  the  case  h:  d  been  taken  under  advise- 
ment by  the  court,  the  plaintiffs  in  error,  Marie  L.  Gruner  and  Lena 
K.  Bush,  entered  their  motion  to  set  aside  the  order  to  take  said 
case  under  advisement  and  asked  leave  to  file  a  motion  of  severance. 
Owing  to  the  fact  that  this  court  is  of  the  opinion  that  the  judgment 
of  the  trial  court  should  be  affirmed  we  do  not  see  any  useful  pur- 
pose in  allowing  a  severance.   Therefore,  the  motion  to  tec  aside 
the  order  takinp  the  case  under  advisement  and  for  leave  to  file  a 
motion  for  severance  is  denied. 
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The  whole  oefense  of  the  defendants  to  the  suit  on  this  note 
rested  upon  their  affidavit  of  meritorious  defense  fi&ed  with  their 
pleas.   These  affidavits  are  not  incorporated  in  the  bill  of  except- 
ions, and  therefore,  we  ere  of  the  opinion  that  there  is  nothing 
for  this  court  to  pass  upon,  and  It  will  be  pretuiued  that  the  trial 
court  properly  struck  the  affidavits  of  meritorious  defense  from 
the  records.   The  judgment  of  the  Circuit  Court  of  Peoria  County  is 
hereby  affirmed. 

.affirmed. 


STATE    OF   ILLINOIS, 

second  district  I.  JUSTUS  L.  JOHNSON..  Clerk  of  the  Appellate  Court,  in  and 

for  said  Second  District  of  the  State  of  Illinois,  and  the  keeper  of  the  Eecords  and  Seal  thereof,  do  hereby 

certify  that  the  foregoing  is  a  true  copy  of  the  opinion  of  the  said  Appellate  Court  in  the  above  entitled  cause, 

of  record  in  my  office. 

In  Testimony  Whereof,  I  hereunto  set  my  hand  and  affix  the  seal  of  said 

Appellate   Court,  at  Ottawa,  this day  of 

in  the  year  of  our  Lord  one  thousand  nine 

hundred  and  thirty- 


Clerk  of  the  Appellate  Court 
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AT  A  TERM  OF  THE  APPELLATE/COURT, 

Begun  and  held  at  Ottawa,  on  Tuesday,  the  second  day  of  October,  in 
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the  year  of  our  Lord  one  thousand  nine  hundred  and  thirty-four, 
within  and  for  the  Second  District  of  the  State  of  Illinois: 
Present--  The  Hon.  FRED  G-.  WOLFE,  Presiding  Justice. 

Hon.  FRANKLIN  R.  DOVE,  Justice. 

Hon.  BLAINE  HUFFMAN,  Justice. 

JUSTUS  L.  JOHNSON,  Clerk.  0      \        (\Qty} 
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E.  J.  WELTER,  Sheriff.       <<W 


BE  IT  REMEMBERED,  that  afterwards,  to-wit:  On 
JAN  10  1935   the  opinion  of  the  Court  was  filed  in  the 
Clerk's  office  of  said  Court,  in  the  words  and  figures 
following,  to-wit: 
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General  No.  8888  Agenda  No.  43 

In  the  Appellate  Court  of  Illinois 
Second   District 
October  Term,  A.   D.  1934 


Appeal  from  the  Circuit  Court 
of  Livingston  County- 


Frank  G.  Eeplinger, 

Appellee, 

vs. 

Anne  R.  Lord,  et  al,  as  Trustees 
of  the  Appolos  Camp  and  Bennet 
Humiston  Trust, 

Appellants. 


WOLFE  -P.  J. 

Franlc  Keplinger  filed  a  hill  in  the  circuit  court  of  Livingston 
county  to  foreclose  a  trust  deed  in  the  nature  of  a  mortgage.   Anne  S. 
Lord,  et  al,  as  trustees  under  the  trust  deed  were  made  defendants  to 
the  bill.   The  trustees  filed  their  answer  in  which  they  aver  that  the 
complainant  was  not  entitled  to  the  relief  sought  because  the  trust 
which  they  represented  was  a  public  one  and  that  the  Attorney  General 
of  the  Sta!;e  of  Illinois  was  a  necessary  party  to  the  suit  and  should 
have  been  made  a  party  defendant.   A  replication  was  filed  to  the 
answer  and  the  case  was  referred  to  the  master  in  chancery  to  take 
evidence  and  report  his  conclusions  of  facts  and  law  in  the  case.   The 
master  having  heard  the  evidence  made  a  report  recommending  the  entry 
of  a  decree  in  conformity  with  the  prayer  of  the  bill.   The  trustees 
filed  objections  to  this  report,  charging  that  the  master  had  heard 
the  evidence  in  the  absence  of  the  Attorney  General,  a  necessary  party 
to  the  suit.   The  objections  were  allowed  to  stand  as  exceptions  and 
were  overruled  by  the  chancellor.   A  decree  of  sale  was  entered 
December  15,  1935.  From  that  decree  the  trustees  prosecuted  an 
appeal  to  the  Supreme  Court  of  Illinois.   The  Supreme  Court  transferred 
the  case  to  this  court. 

Harriet  Humiston,  a  resident  of  the  City  of  Pontiac  in  Livingston 
county,  executed  her  last  will  and  testament  September  4,  1920.  Shortly 
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afterward  she  died  and  her  will  was  admitted  to  probate  in  the  County 
court  of  Livingston  County.  Ey  her  last  will  and  testament  Harriet 
Humiston  created  a  trust  to  be  devoted  to  educational  and  charitable 
purposes  for  the  benefit  of  the  inhabitants  of  the  City  of  Pontiac. 
For  this  purpose  she  devised  and  bequeathed  to  five  trustees  the 
major  part  o  f  her  estate  and  conferred  upon  them  ample  pwwer  to  ad- 
minister the  trust.   The  appellants  in  this  case  are  the  trustees 
of  this  trust  estate  at  this  time.   The  heirs  at  law  of  the  testatrix 
filed  a  bill  to  contest  her  will  and  a  compromise  of  this  litigation 
was  affected.  The  trustees  on  or  about  August  18th,  1950,  asked 
permission  from  the  circuit  court  of  Livingston  county  to  mortgage 
the  trust  property  to  the  aggregate  amount  of  §130,000.00.   In  pur- 
suance fif  this  authority  they  did  execute  three  trust  deeds  in  the 
nature  of  a  mortgage  upon  certain  parcels  of  land  belonging  to  the 
trust  estate  to  secure  the  payment  of  this  amount.   A  part  of  the 
mortgage  indebtedness  was  sold  to  Frank  G.  Keplinger,  the  appellee 
in  this  suit,  and  it  is  on  this  indebtedness  that  he  seeks  to  fore- 
close his  trust  deed. 

The  only  question  before  this  court  is,  whether  the  Attorney 
General  was  a  necessary  party  to  this  litigation  in  the  trial  court. 
If  he  is  not  a  necessary  party  the  decree  of  the  lower  court  should 
be  affirmed. 

The  Supreme  Court  in  this  same  case,  Keplinger  v.  Lord,  reported 
in  Vol.  357  111.  571,  on  page  574,  in  transferring  this  ease  to  the 
Appellate  Court,  use  this  language:  "The  appellants  contend  that  this 
case  concerns  a  public  trust;  that  in  such  a  case  the  Attorney  General 
is  the  representative  d>f  the  people  of  the  State  and  a  necessary  party 
to  the  billof  oomplaint,  and  consequently,  than  an  appeal  from  a 
decree  affecting  such  a  trust  must  be  prosecuted  directly  to  this 
court.   No  other  ground  for  this  court's  jurisdiction  of  a  direct 
appeal  from  the  decree  of  the  circuit  court  is  asserted.   Section  118 
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of  the  Practice  Act,  to  the  extent  that  it  is  pertinent  here,  provides 
that  appeals  from  the  circuit  courts,  the  superior  and  criminal  courts 
of  (Book  county  ,  the  county  and  city  courts,  in  all  cases  \vhieh  the 
State  is  interested  as  a  party  or  otherwise,  shall  be  taken  directly 
to  the  Supreme  Court.   The  state  is  interested  in  a  case,  within  the 
contemplation  of  the  particular  section  of  the  Practice  Act,  only 
when  it  has  a  direct  and  substantial,  as  distinguished  from  a  mere 
nominal  interest  in  the  subject  matter  of  the  litigation.  *  *  * 
Moreover,  the  direct  and  substantial  interest  which  is  the  condition 
of  a  direct  appeal,  it  has  been  said,  must  be  an  interest  of  a  mone- 
tary cheracter.  *  *  *  Neither  the  State  nor  the  Attorney  General  is  a 
party  to  this  suit.   The  remoteness  of  the  'tate's  interest  in  the 

controversy  is  manifest  from  the  provisions  of  the  will  creating  the 

■I 
Appollos  Gamp  and  Bennet  Humiston  Trust.   The  testatrix  datvided  and 

bequeathed  the  property  constituting-  the  corpus  of  the  trust  to  five 
trustees  and  charged  them  with  its  control  and  management  for  the 
benefit  of  the  inhabitants  of  the  city  of  Pontisc.   Title  to  the 
trust  estate  is  vested  in  the  appellants  as  the  trustees  and  they 
possess  wide  discretionary  powers  with  respect  to  the  administration 
of  the  trust,   Yfhatever  interest  the  State  may  have  in  the  result  of 
the  litigation  or  in  the  determination  of  the  question  whether  the 
Attorney  General  is  a  necessarjr  party  to  the  suit,  clearly  that  in- 
terest is  neither  direct  and  substantial  nor  monetary,  and  affords 
this  court  no  basis  for  jurisdiction  of  a  direct  appeal." 

Our  Supreme  cou"t  hc-.s  definitely  decided  that  the  Attorney 
General  is  not  a  necessary  psrty  to  this  litigation  .and  it  is  our 
opinion  that  the  decree  of  the  lower  court  should  be  and  it  is  here- 
by affirmed. 

Affirmed. 
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STATE    OF    ILLINOIS, 

second  district  .!  I.  JUSTUS  L.  JOHNSON.,  Clerk  of  the  Appellate  Court,  in  and 

for  said  Second  District  of  the  State  of  Illinois,  and  the  keeper  of  the  Eecords  and  Seal  thereof,  do  hereby 

certify  that  the  foregoing  is  a  true  copy  of  the  opinion  of  the  said  Appellate  Court  in  the  above  entitled  cause.. 

of  record  in  my  office. 

In  Testimony  Whereof,  I  hereunto  set  my  hand  and  affix  the  seal  of  said 

Appellate  Court,  at  Ottawa,  this day  of 

in  the  year  of  our  Lord  one  thousand  nine 

hundred  and  thirty- 


Cleric  of  the  Appellate  Court 

(73S15 — 5M — 3-32) 


AT  A  TERM  OF  THE  APPELLATE^  OURT, 

f 


Begun  and  held  at  Ottawa,  on  Tuesday,  the  second  day  of /Octoher,  in 
the  year  of  our  Lord  one  thousand  nine  hundred  and  $hirt;r-f ;ur, 
within  and  for  the  Second  District  of  the  State  of  Illinois; 
Present--  The  Eon.  FEED  G.  WOLFE,  Presiding  Justice. 
Hon.  FEAIELIE  R.  DOVE,  Justice.   0  ^ 

Hon.  ELAIEE  HUFFMAE',  Justice.  ^  -l«rl»  t)  ej  2 

JUSTUS  L.  JCEESOH,  Clerk. 
E.  J.  WELTER,  Sheriff. 


BE  IT  REMEMBERED,  that  afterwards,  to-wit:  On 
JAN  1  0  1935    the  opinion  of  the  court  was  filed  in  the 
Clerk's  office  of  sail  Court,  in  the  words  and  figures' 
following,  to-wit: 


Gen.  No.  8739  Agenda  Ho.  29 

IN  THE 
APPELLATE  COURT  OF  ILLINOIS 
SECOND  DISTRICT 

October  Term,  A.  D.  1933. 


John  G.  Ericksen,  et  al 

Appellants, 

vs.  Appeal  from  the  Circuit 

Court  of  Lake  County. 
C.  A.  Winn,  et  al 

Appellees. 


DOVE,  J. 

On  June  23,  1922,  a.  F.  Beaubien  entered  into  a  written  agree- 
ment with  Grace  L.  Abernethy,  by  which  Beaubien  agreed  to  sell  and 
Grace  Abernethy  agreed  to  purchase  certain  premises  along  Sheridan 
Road  in  Waukegan  for  $32,900.00,  of  which  amount  $300.00  was  paid 
in  cash  and  $300.00  or  more  was  to  be  paid  on  the  first  day  of  each 
month  thereafter. 

On  August  28,  1922,  an  agreement  and  declaration  of  trust  was 
executed  by  Harvey  J,  Berndt,  C.  A.  Winn,  William  H.  Kuhlwein,  J.  G. 
Ericksen  and  the  said  Grace  Abernethy.   This  declaration  of  trust 
recited  that  Berndt  and  Abernethy  were  the  owners  of  certain  personal, 
property  suitable  for  the  equipment  of  a  sanitarium  and  were  also 
the  owners  of  the  said  contract  which  was  dated  June  23,  1922  and 
which  is  hereinafter  spoken  of  as  the  Beaublen-Abernethy  contract. 
The  declaration  of  trust  further  recited  that  Berndt  and  Abernethy 
have  transferred  said  personal  property  suitable  for  sanitarium 
purposes  and  said  Beaubien- Abernethy  contract  to  said  Winn,  Kuhlwein 
and  Erickson  as  trustees  who  agreed  to  hold  the  same  and  all  other 
property  which  they  might  acquire  as  trustees  for  the  benefit  of 
the  holders  of  the  beneficiary  certificates  which  might  be  issued 
in  pursuance  of  the  declaration  of  trust.   This  declaration  of  trust 
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-3- 
provided  that  the  trustees  should  be  three  in  number,  also  the 
length  of  the  terms  of  their  office,  how  their  successors  should 
be  elected  and  provided  that  these  trustees,  in  their  collective 
capacity  were  to  be  designated  as  Sheridan  Road  Sanitarium  and  that 
they  would  hald  the  legal  title  to  all  property  belonging  to  the 
trust  and  should  have  exclusive  control  and  management  thereof.   It 
provided  for  the  issuance  of  preferred  and  common  beneficiary 
certificates,  specified  the  form  thereof,  authorized  the  trustees 
to  terminate  the  trust  and  provided  that  upon  dissolution,  all 
debts  and  expenses  should  be  paid  before  the  holders  of  either  the 
preferred  or  common  beneficial  interests  should  receive  anything. 

On  August  6,  1924,  this  cause  was  instituted  by  John  G, 
Ericksen,  Tillman  L.  Lusk,  S.  J.  Lidov,  inga  J.  Wagner  and  Lillian 
Sorensen  and  subsequently,  on  November  6,  1925,  an  amended  and 
supplemental  bill  was  filed.   The  amended  and  supplemental  bill 
alleged  the  execution  of  the  Beaubien-Abernethy  contract,  as  well 
as  the  declaration  of  trust  heretofore  referred  to.   It  then  al- 
leged that  the  real  estate  described  in  the  Beaubien-Abernethy 
contract  was  being  used  by  the  trustees  as  a  sanitarium,  known 
as  the  Sheridan  Road  Sanitarium:   that  complainants  Ericksen  and 

Lusk  were  creditors  of  said  trust  and  the  other  complainants 
were  owners  and  holders  of  beneficial  interests  therein:  That 
on  June  3©,  1924,  Beaubien  notified  Ericksen,  as  trustee,  of 
certain  defaults  in  the  Bea.ubien-Abernethy  contract  and  sub- 
sequently Beaubien  on  June  32,  1925  and  again  on  July  23,  192& 
served  on  Ericksen  notices  for  the  purpose  of  forfeiting  this 
contract,  but  that  Ericksen  had  ceased  to  act  as  trustee  and 
was  not  acting  as  trustee  in  June,  1925.   It  was  also  alleged 
that  the  Sheridan  Road  Sanitarium  was  insolvent  and  that  it  was 
impossible  to  carry  out  the  purpose  for  which  the  trust  was 
created:  that  the  trustees  had  adopted  a  resolution  that  the 
property  be  sold,  but  the  other  trustees  (Winn  and  Abernethy) 
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-3- 
refused  to  consider  any  offer  of  sale  or  cooperate  with  Ericksen 
(the  remaining,  trustee) ,  and  were  paying  excessive  salaries  to 
themselves.   The  amended  and  supplemental  hill  averred  that  on 
August  8,  1924,  T.  J.  Stahl  was  appointed  receiver  by  the  Circuit 
Court  of  Lake  County,  of  the  personal  property  belonging  to  the 
trust  and  qualified  as  such  receiver:  that  Beaubien  knew  of  such 
appointment,  but  gave  no  notice  to  the  receiver  of  his  purpose  to 
forfeit  the  Beaubein-Abernethy  contract.   This  amended  and  supple- 
mental bill^then  alleged  that  on  July  31,  1935  Beaubien  had  entered 
into  a  contract  for  the  sale  of  the  property  described  in  the  Beau- 
bien- Abernethy  contract  to  L.  Elmer  Hulse,  who  was  a  partner  of  T. 
J.  Stahl,  the  receiver;  that  on  October  28,  1925  Beaubien  with  the 
consent  of  guise  entered  into  a  contract  for  the  sale  of  the  same 
premises  to  George  F.  Wieland:  that  complainants  were  ready,  willing 
and  able  to  pay  Beaubien  the  amount  that  may  be  found  to  be  due  him 
upon  this  contract  and  prayed  that  the  attempted  forfeiture  thereof 
be  declared  null  and  void. 

The  original  bill  made  C.  A.  Winn,  Grace  L.  Abernethy,  Harvey 
J.  Berndt,  Bethia  Abernethy,  J.  M.  Lowe,  Administrator  of  the  estate 
of  Emma  G.  Stewart,  deceased,  P.  K.  Lawrence,  and  Flora  M.  Baugh 
defendants.   The  amended  and  supplemental  bill  made  Beaubien,  Stahl 
and  Wieland  additional  defendants.   The  original  bill  prayed  that 
there  be  an  accounting  as  to  the  acts  of  the  trustees:  that  the 
trust  be  dissolved:  that  the  rights  of  creditors,  trustees,  and  the 
owners  of  the  beneficial  interests  be  ascertained  and  adjusted,  the 
assets  distributed,  the  real  estate  be  sold  and  that  a  receiver  be 
appointed  to  take  charge  of  the  personal  property  including  the 
books  and  accounts  of  the  Sanitarium  and  collect  the  amount  due. 
The  amended  and  supplemental  bill  prayed  for  the  same  relief  and 
in  addition  that  the  attempted  forfeiture  of  the  Beaubien-Abernethy 
contract  be  declared  null  and  void  and  that  the  receiver  theretofore 
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appointed  be  continued.   Subsequently  Jeanette  Levy  was  substituted 
as  a  party  defendant  in  lieu  of  £.  M.  Low,  Administrator,  and  the 
amended  and  supplemental  bill  was  amended  to  show  the  resignation 
of  Kuhlwein  as  trustee  and  the  election  of  Bethia  Abernethy  as 
trustee  in  his  stead.   On  August  8,  1924,  T.  J.  Stahl,  upon  notice 
and  pursuant  to  the  prayer  of  the  original  bill,  was  appointed 
receiver  by  the  Circuit  Court  of  Lake  County  and  thereafter  qualified 
and  acted  as  such  receiver. 

Grace  L.  Abernethy  and  Bethia  Abernethy  answered  the  amended 
and  supplemental  bill  admitting  substantiallv  all  the  allegations 
therein  and  on  June  11,  1929  filed  their  cross-bill  in  which  they 
alleged  that  Bethia  Abernethy,  at  the  time  the  original  billwas 
filed,  was  in  charge  of  the  sanitarium  as  manager  and  continued  as 
manager  under  stahl  after  he  took  charge  as  receiver:  that  on  October 
28,  1925,  Stahl  notified  Bethia  Abernethy  of  the  sale  of  the  property 
to  Wieland:  that  thereupon  she  requested  Beaubien  to  act  as  her  at- 
torney, but  he  advised  her  she  did  not  need  an  attorney  as  Stahl, 
the  receiver,  would  protect  her  interests:-  that  Stahl  informed  her 
of  the  cancellation  and  forfeiture  of  the  Beaubien-Abernethy  con- 
tract, told  her  the  property  had  been  sold  and  stated  that  she  had 
no  further  rights  therein  except  she  would  be  entitled  to  share  in 
the  proceeds  of  the  sale:  that  at  the  request  of  Stahl,  these  cross- 
complainants  executed  what  they  after?rard  learned  were  quit  claim 
deeds  to  the  sanitarium  property,  but  they  did  so  in  ignorance  of 
their  rights  and  without  legal  advice  and  upon  the  fraudulent  re- 
presentations of  Stahl.   This  cross-bill  prayed  for  the  cancellation 
of  these  deeds  in  addition  to  the  relief  prayed  for  in  the  amended 
and  supplemental  bill. 

A.  F.  Beaubien  answered  the  amended  and  supplemental  billand 
also  the  cross-bill.   He  admitted  the  execution  of  the  Beaubien- 
Abernethy  contract,  alleged  the  forfeiture  thereof  and  admitted  the 
service  of  the  forfeiture  notices.   He  averred  that  there  was  no 
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valid  assignment  of  the  contract  to  the  trust,  denied  the  validity 
of  the  order  appointing  8tahl  receiver,  admitted  the  execution  of 
the  Mulse  and  Wieland  contracts,  but  denied  all  the  other  allegations 
of  the  amended  and  supplemental  bill  and  of  the  cross-bill.   ?.  J. 
Stahl  answered  the  amended  and  supplemental  bill  admitting  his  ap- 
pointment as  receiver  and  the  partnership  between  himself  and  Hulse, 
but  denied  that  he  had  any  notice  of  any  interest  which  the  trustees 
might  have  had  in  the  property,   Geo.  F.  WI eland  answered  the  amended 
and  supplemental  bill  and  the  cross-bill  and  insisted  tnat  he  was  an 
innocent  purchaser  of  the  premises  from  Beaubien.   The  complainants  in 
the  amended  and  supplemental  bill  answered  the  cross-bill  admitting 
the  allegations  therein.  All  other  defendants  in  the  original  bill 
and  cross-bill  were  defaulted  and  the  issues  having  been  made  up,  the 
cause  was  referred  to  the  Master  to  take  the  evidence  and  report  Ms 
conclusions  of  law  and  fact.   The  Master  found  the  equities  of  the  cause 
to  be  with  defendant s  Stahl,  Beaubien  and  Wi eland  and  recommended  a 
decree  dismissing  the  amended  aad  supplemental  bill  and  the  cross-bill 
for  want  of  equity.  Objections  were  filed  to  the  Master's  report, 
which  were  ordered  to  stand  as  exceptions  and  at  the  hearing  of  the 
exceptions  by  the  Chancellor,  on  July  20,  1933,  the  complainants 
sought  leave  to  amend  their  am ended  and  supplemental  bill  so  that 
it  would  allege  that  Beaubien  received  from  stahl,  the  receiver, 
payments  of  $300.00  upon  the  purchase  price  of  the  premises  on  July 
31st,  September  3th  and  October  2nd,  1925  and  that  by  so  doing, 
Beaubien  waived  his  notices  of  forfeiture  and  the  Beaubien- Abe rnethy 
contract  therefore  remained  in  full  force  and  that  by  reason  of  the 
sale  of  the  premises  by  Beaubien  to  Hulse  and  Wi eland,  Beaubien,  by 
so  doing,  unlawfully  repudiated  the  Beaubien-Abernethy  contract  and 
thereby  became  indebted  to  the  trustees  of  the  sanitarium  in  the  sum 
of  $13,000.00,  with  interest  thereon,  said  §12,000.00  being  the 
aggregate  amount  of  the  payments  made  by  the  trustees  upon  said  contract. 
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The  proposed  amendment  prayed  that  an  accounting  should  be  taken 
and  the  court  then  decree  that  Beaubien  pay  to  gtahl,  the  receiver, 
saia  sum  of  012,000.00  and  interest  to  be  distributed  by  Stalil  to 
the  beneficiaries  and  creditors  of  said  trust,  under  the  directions 
of  the  court. 

The  Chancellor  denied  leave  to  file  this  amendment,  but  sus- 
tained exceptions  to  the  Master's  report  as  to  the  receiver  Stahl* 
and  ordered  him  to  file,  within  thirty  days,  a  complete  accounting 
of  any  profits  he  may  have  made.   The  chancellor  overruled  the 
exceptions  to  the  Master's  findings  as  to  the  defendants  Beaubien 
and  Wieland  and  entered  a  decree  on  July  20,  1933,  in  their  favor 

dismissing  the  bill  and  the  cross-bill  as  to  them  for  want  of  equity. 
From  this  decree,  the  complainant  John  Q.  Ericksen  has  perfected 
this  appeal  and  the  record  is  before  this  court  for  review.  Alexander 
F.  Beaubien  is  the  only  appellee  who  has  filed  a  brief  in  this  court. 

As  heretofore  pointed  out,  the  complainants  in  the  amended  and 
supplemental  bill  sought  to  have  the  action  of  Beaubien  in  forfeit- 
ing the  Beaubien-Abernethy  contract  declared  null  and  void  and  they 
averred  that  they  were  ready,  willing  and  able  to  pay  Beaubien  the 
amount  that  may  be  found  to  be  due  him  under  the  Beaubien-Abernethy 
contract.   It  was  upon  the  issues  raised  by  this  amended  and  supple- 
mental bill,  the  answers  thereto  and  the  cross-bills  and  answers  that 
the  evidence  was  taken.   The  amendment  which  complainants  sought  to 
file  at  the  time  the  decree  was  rendered  on  July  20,  1933,  also 
sought  to  have  the  action  of  Beaubien  in  forfeiting  the  Beaubien- 
Abernethy  contract  set  aside,  but  averred  that  Beaubien' s  action  in 
entering  into  the  Kulse  and  Wei land  contracts  was  in  effect  a 
repudiation  of  the  Beaubien-Abernethy  contract  ssid  sought  to  hold 
Eeaubien  to  account  for  the  $12,000.00  and  interest  which  had  been 
paid  upon  the  Beaubien-Abernethy  contract.   Ordinarily  courts  are 
liberal  in  permitting  amendments  to  be  made  and  if  the  amendment 
proposed  on  July  20,  1933  simply  sought  to  make  the  allegations  of 

the  amended  and  supplemental  bill  conform  to  the  proofs,  then  the 
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complainants  had  the  right  to  so  amend  their  pleadings  at  any  time 
"before  the  decree  was  entered. 

The  evidence  disclosed  and  the  Master  found  that  T.J.  Stahl 
and  L.  Elmer  Hulse  were  partners  engaged  in  the  real  estate  broker- 
age business  in  "/aukegan  in  June,  1922  and  represented  Beaubien  and 
negotiated  the  Beaubien- Abernethy  contract  and  collected  the  monthly 
payments  thereunder,  and  for  their  services  received  compensation 
from  Beaubien.   That  the  contract  was  never  recorded  but  placed  in 
escrow  with  the  Lake  Count j  Title  and  Trust  Company.   That  Grace 
Abernethy  entered  into  the  contract  on  behalf  of  her  mother,  Bethia 
Abernethy,  who  was  the  real  purchaser.   That  on  September  27,  i§23 

the  trustees  adopted  a  resolution  to  the  effect  that  the  property 
should  be  sold  but  C.  A.  Winn  and  Bethia  Abernethy  refused  to  co- 
operated with  Ericksen,  the  other  trustee,  in  selling  the  same. 
That  Stahl  was  appointed  receiver  on  August  8,  1924  and  beginning 
with  September  12,  1924,  Stahl  paid  Beaubien  §300.00  each  month 
except  April,  1925,  to  and  including  June  5,  1925.   That  on  June 
22,  1925,  there  was  a  default  under  the  terms  of  the  Beaubien- 
Abernethy  contract,  so  far  as  the  payment  of  insurance  premiums 
and  taxes  were  conceimed,  and  on  that  day  Beaubien  direct  a 
notice  to  Grace  L,  Abernethy,  Bethia  Abernethy,  C.  A.  Winn,  John 
0.  Ericksen  and  the  Sheridan  Road  Sanitarium,  which  recited  these 
defaults  and  stated  that  because  thereof,  Beaubien  had  elected  to 
declare  the  whole  balance  of  said  contract  due,  and  unless  the 
whole  was  paid  on  or  before  July  15,  1925,  he  would  forfeit  the 
contract.   This  notice  was  served  upon  appellant  on  June  22,  1925. 
On  June  29,  1925  Stahl  again  paid  Beaubien  another  $300.00  and 
Beaubien  accepted  the  same.   On  July  23,  1925  another  notice, 
signed  by  Beaubien  and  which  was  directed  to  the  same  parties  as 
the  previous  one  of  June  22,  1925,  and  which  stated  that  Beaubien 
had  declared  the  Beaubien- Abernethy  contract  forfeited  on  account 
of  the  failure  of  the  parties  to  whom  the  notice  was  addressed  to 
pay  insurance  and  taxes  as  required  by  the  Beaubien-Abernethy  con- 
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tract  and  which  demanded  immediate  possession  of  the  premises 
was  served  on  appellant,  Ericksen. 

The  Master  further  found  that  thereafter  and  on  July  31, 
1935  Beaubien  received  from  Stahl  another  ^300.00  payment  and  on 
the  same  day,  he,  Beaubien,  entered  into  a  contract  with  L.  Elmer 
Hulse,  by  the  terms  of  which  Beaubien  agreed  to  sell  and  Pulse 
agreed  to  buy  the  real  estate  in  questionfor  the  amount  which  was 
due  him  under  the  Abernethy  agreement,  which  included  §190.24 
unpaid  taxes  and  $303.64  unpaid  insurance  premiums.   On  September 
8,  1925  and  again  on  October  2,  1925,  Beaubien  received  from  Stahl 
$300.00.   On  October  28,  1925  Hulse  surrendered  his  interest  in 
the  contract  of  July  21,  1925  and  requested  Beaubien  to  enter  into 
a  new  contract  with  George  F.  Wieland,  and  this  was  done.   The 
purchase  price  in  the  Wi eland  contract  was  $40,000.00,  of  which 
amount  $5951.06  was  paid  in  cash  to  Stahl  and  Hulse  and  a  note  for 

$5,000.00  was  executed  by  Wi eland  and  payable  to  Kulse.  Of  this 
amount  Berth  ia  Abernethy  received  $ 199. 00  in  cash  and  a  statement 
of  Stahl  and  Company  to  the  effect  that  they  were  holding  for  her 
'|1500.00  in  cash  and  a  note  for  $2500.00.   On  this  same  date,  Grace 
Abernethy  and  Bethia  Abernethy  executed  and  delivered  to  Beaubien 
their  quit  claim  deed  for  the  real  estate  involved  herein,  prior 
to  that  time  and  on  July  30,  1925  they  executed  a  release  of  the 
Beaubien- Abernethy  contract  and  directed  Beaubien  to  sell  the 
property  to  Hulse.   The  Master  further  found  that  the  amount  due 
under  the  provisions  of  the  Beaubien-ftbernethy  contract,  on  July 
31,  1925,  was  approximately  r|31,000.00,  of  which  amount  more  than 
$2,200.00  represented  back  taxes  and  insurance  past  due,  and  that 
at  the  time  of  the  hearing  the  amount  which  would  be  due  thereunder 
was  approximately  $44,000.00. 

The  Master  further  found  that  the  consideration  for  the 
execution  of  the  quit  claim  deed  by  Grace  and  Bethia  Abernethy  and 
their  release  of  the  Beaubien-Abernethy  contract  was  this  cash  pay- 
ment and  notes  and  represented  the  share  of  the  Abernethys  in  the 
profits  of  the  contract  which  Beaubien  entered  into  --vith  Wi  eland. 
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That  the  release  and  deed,  were  both  executed,  with  the  full  knowledge 

of  their  meaning  by  the  Abernethys.   That  Stahl,  as  receiver,  took 

no  interest  in  the  Beaubien-Abernethy  contract.   That  the  forfeiture 

of  that  contract  by  Beaubien  was  warranted  and  in  due  form,  and 

complainants  are  not  entitled  to  have  that  forfeiture  set  aside 

because  they  do>  not  oiler  to  do  equity  by  carrying  out  the  pro- 
visions of  that  contract  or  tendering  the  amount  due  thereon. 

Ths  conclusions  of  the  Master  were  supported  by  the  evidence, 
and  in  our  view  of  the  case,  we  do  not  see  how  a.ny  decree  other 
than  the  one  that  was  entered  would  have  been  justified.   There  is 
no  dispute  about  the  facts.   Beaubien  at  all  times  had  the  legal 
title  to  these  premises.   He  made  a  valid,  binding  contract  with 
the  Abernethys.   His  dealings  were  all  with  them  and  he,  so  far 
as  disclosed  by  this  record,  never  consented  to  an  assignment  thereof 
to  the  trustees  of  the  sanitarium.   He  did  receive  the  monthly  in- 
stallments from  Stahl,  but  Stahl  was  engaged  in  the  real  estate 
business,  had  represented  Beaubien  in  the  negotiation  of  this  con- 
tract and  prior  to  the  time  any  forfeiture  was  attempted,  had  col- 
lected the  installments  for  Beaubfeen  and  paid  them  to  him.  By 
assigning  their  fcaterest  in  this  contract  to  the  Sheridan  Road 
Sanitarium,  the  Abernethys  did  not,  without  Beaubien' 3  consent, 
relieve  themselves  of  the  liability  to  make  the  payments  and  per- 
form the  covenants  therein  contained,  and  the  trristees  at  no  time 
obligated  the  trust  to  make  those  payments  or  perform  the  covenants 

in  that  agreement.   It  is  conceded  by  all  that  the  provisions  of 
the  contract  were  not  being  carried  out  and  that  on  June  23,  1925 
and  July  23,  1925  defaults  had  occurred  which  justified  Beaubien 
in  taking  the  action  he  did.   Counsel  for  appellant  insists,  how- 
ever, that  because  after  July  23,  1925,  Beaubien  accepted  ^'300.00 
on  July  31,  1925,  and  alike  sum  on  September  8,  1925  and  a  like 
sum  on  October  2,  1935  he  waived  the  declared  forfeiture  of  this 
contra-ot.  We  d(b  not  think  so.  At  these  times  the  actual  physical 
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possession  of  the  property  was  in  Bethia  Abernethy  and  she  knew 
she  was  in  default  and  that  the  contract  under  which  she  came  into 
possession  of  the  Sanitarium  provided  that  in  case  of  default,  $300.00 
per  month  was  stipulated  as  reasonable  rental  for  the  use  and  occupancy 
thereof.   The  chief  relief  sought  by  the  original  bill  was  to  terminate 
the  trust  because  of  insolvency  it  was  impossible  to  carry  out  the 
purposes  for  which  it  was  created.   The  evidence  disclosed  that  the 
Abernethys  were  also  insolvent  and  unable  to  make  the  payments  or 
comply  with  the  provisions  of  the  Beaubi en- Abernethy  contract.   Cer- 
tainly after  default  and  under  these  and  other  circumstances  shown  in 
this  record  to  exist,  Beaubien  wa.s  entitled  to  receive  a  fair  and 
reasonable  compensation  for  the  use  and  occupationof  his  property 
while  it  was  being  withheld  from  him,  Glaussen  v.  Claussen,  279  111. 
99,  Ryan  v.  Shbenberger,  324  111.  App.  308,  and  we  do  not  think  his 
acceptance  of  these  payments  made  subsequent  to  July  23,  1925  waived 

his  declared  forfeiture  of  the  Beaubien- Abernethy  contract. 

Counsel  for  appellant  further  insist  that  in  contemplation 
of  law,  Stahl  as  receiver  had  possession  of  tnis  real  estate,  that 
his  possession  was  that  of  the  court  which  appointed  him  arid  the 
notice  of  forfeiture  is  fatally  defective  because  not  served  upon 
him.   The  original  bill  of  complaint,  which  was  filed  August  6, 
1924  and  under  which  Stahl  was  appointed  receiver  prayed  "for  the 
appointment  of  a  receiver  to  take  charge  of  the  books  of  account  of 
the  Sanitarium  and  collect  whatever  property  or  money  which  may  be 
due  said  sanitarium".   The  order  of  appointment  simply  recites  that 
the  complainants  entered  their  motion  for  the  appointment  of  a 
receiver  and  that  the  motion  came  on  to  be  heard  and  was  allowed 
and  Stahl  was  appointed  receiver  and  fixed  his  bond  at  $1500.00. 
Giving  this  order  a  construction  most  favorable  to  appellant,  we 
do  not  believe  Stahl  was  entitled  to  any  notice  of  forfeiture,  but 
if  there  was  any  defect  in  the  declaration  of  forfeiture,  appellant 
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ought  not  be  heard  to  complain,  as  the  Abernethys  were  the  only  ones 
with  Whom  Beaubien  was  in  privity  of  contract,  and  they  directed  him 
to  execute  the  Kulse  contract,  have  conveyed,  by  their  quit  claim 
deed,  all  their  interests  in  the  premises  to  him  and  are  not  here 
complaining. 

Assuming  that  apoellant  was  entitled  to  file  his  proposed 
amendment  of  July  20,  1933,  we  are  of  the  opinion  that  from  a  con- 
sideration of  all  the  evidence  in  this  record,  a  court  of  equity 
would  not  be  warranted  in  granting  the  relief  now  sought  by  appel- 
lant. He  has  abandoned  the  offer  made  in  his  amended  and  supple- 
mental bill  to  pay  whatever  amount  might  be  found  to  be  due  appellee 
upon  this  contract,  and  in  his  amendment,  which  the  chancellor  denied 
him  leave  to  file,  he  sought  to  have  appellee  return  the  amounts  which 
appellee  had  received  under  this  contract,  making  no  offer  to  pay  him 
anything  for  the  use  and  occupation  of  his  property.  He  comes  into 
equity  not  seeking  to  do  equity.  Beaubien  did  not  participate  in  any 
profits  derived  from  the  sale  of  these  premises  at  an  increased  price 
to  Wieland,  and  on  July  31,  1925  there  was  concededly  due  appellee 
$31,087.05  of  which  $1945.24  was  for  taxes  which  by  the  terms  of  the 
Beaubien-Abernethy  contract  the  Abernethys  were  obligated  to  pay,  but 
had  not  done  so.   There  was  also  due  him  $303.64  for  insurance  which 
he  had  advanced  and  which  the  Abernethys  had  obligated  themselves  to 
pay.  At  this  time  they  were  financially  unable  to  carry  out  the 
provisions  of  this  contract,  the  trust  was  likewise  insolvent  and 
for  appellant  to  now  insist  that  appellee  should  now  refund  the  pay- 
ments on  this  contract  without  offering  to  pay  him  anything  for  the 
use  of  his  property  for  the  time  the  Abernethys  or  the  trust  had  its 
use  would  be  most  inequitable.  We  think  trie  decree  of  the  chancellor 
was  supported  by  the  evidence  and  that  it  is  in  accordance  with 

equitable  principles  and  should  be  affirmed. 

DECREE  AFFIRMED. 
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STATE    OF   ILLINOIS, 

f-ss. 
second  district  J  I.  JUSTUS  L.  JOHNSON,  Clerk  of  the  Appellate  Court,  in  and 

for  said  Second  District  of  the  State  of  Illinois,  and  the  keeper  of  the  Becords  and  Seal  thereof,  do  hereby 

certify  that  the  foregoing  is  a  true  copy  of  the  opinion  of  the  said  Appellate  Court  in  the  above  entitled  cause, 

of  record  in  my  office. 

In  Testimony  Whereof,  I  hereunto  set  my  hand  and  affix  the  seal  of  said 

Appellate   Court,  at  Ottawa,  this day  of 

. in  the  vear  of  our  Lord  one  thousand  nine 


hundred  and  thirtv-_ 


(73S15 — 5M — 3-32) 


Clerk  of  the  Appellate  Court 


r^L 


X" 


AT  A  TERM  OF  THE  APPELLATE  COURT , 


Begun  and  held  at  Ottawa,  on  Tuesday,1  the  second  day  of  October,  in 

the  year  of  our  Lord  one  thousand  nine  hundred  and  thirt^f-our, 

f 
within  and  for  the  Second  District  of  the  State  of  Illinois: 

Present--  The  Ken.  FEED  G.  WCLFE,  Presiding  Justice. 

Hon.  FEAFELIE  R.  DOVE,  Justice. 

Hon.  ELAINE  HUFFMAN,  Justice.     Q  '  5  \: 

JUSTUS  L.  JOKffSOH,  Clerk. 

E.  J.  WELTER,  Sheriff. 


5  JL.H.  U  0% 


BE  IT  REMEMBERED,  that  afterwards,  to -wit:  On 
JAN  1  0  1b35    the  opinion  of  the  Court  was  filed  in  the 
Clerk's  office  of  said  Court,  in  the  words  and  figures 
following,  to-wit: 


Gen.  No.  8836  Agenda  No.  29 

In  the  Appellate  Court  of  Illinois 
Second  District 
October  Term,  A.D.  1934 
General  Paint  and  Varnish 


Appeal  from  the  Circuit  Court 
of  Lake  County 


Company, 

Appellant, 
vs. 
Estate  of  Harry  B.  Husted, 

Appellee, 

DOVE  -  J, 

Appellant  filed  its  claim  against  appellee  in  the  Probate 
Court  of  Lake  County,  and  upon  a  hearing  thereof  on  December  22, 
1931,  the  claim  was  disallowed  and  from  that  order  an  appeal  was 
taken  by  appellant  to  the  Circuit  Court.   On  February  19,  1934, 
appellee  xac  not  being  present  or  represented  by  counsel,  judgment 
was  rendered  in  the  Circuit  Court  in  favor  of  appellant  for 
£•1134.48.   On  June  13,  1934,  appellee  served  upon  counsel  for 
appellant  a  copy  of  her  Verified  motion,  which  was  afterward  and 
on  June  25,  1934  filed  in  the  Circuit  Court.   This  motion  sought 
to  vacate  the  judgment  and  reinstate  the  case  for  trial.   Upon  a 
bearing,  this  motion  was  allowed  and  the  judgment  of  February  19, 
1954  vacated,  and  the  cause  reinstated  for  trial  in  the  Circuit 
Court.   It  is  from  this  order  that  appellant  brings  the  record  to 
this  court  for  review. 

The  verified  motion  of  the  administratrix  of  the  estate, 
together  with  her  supplemental  affidavit,  states  that  the  administra- 
trix received  no.  notice  that  this  cause  had  been  set  for  trial  for 
February  19,  1934,  and  it  was  not  until  April  16,  1934  that  she 
knew  of  the  rendition  of  the  default  judgment;  thst  she  employed  an 
attorney  of  Lake  County  to  represent  her  as  administratrix  of  said 
estate,  and  upon  information  and  belief  she  states  this  attorney  has 
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been  disbarred  by  the  Supreme  Court  from  the  practice  of  his  pro- 
fession; that  thereafter  appearances  of  other  attorneys  were  entered 
on  her  behalf,  one  or   fchom  advised  her  that  on  December  11,  1933,  he 
would  appear  before  the  Circuit  Court  and  ask  leave  to  withdraw  his 
appearance;  that  she  was  without  personal  funds  and  the  estate  was 
without  cash  assets  at  that  time  to  watch  the  trial  call;  that  at 
the  time  the  cause  was  set  for  hearing  for  February  19,  1934,  the 
court  directed  counsel  for  appellant  to  give  personal  notice  to 
appellee  that  the  cause  had  been  set  for  trial;  that  no  such  notice 
was  ever  given;  that  she  believes  she  has  a  good  defense  to  the 
whole  of  this  claim,  the  nature  of  her  defense  being  that  a  recent 
audit  of  the  books  of  appellant  disclose  that  the  note,  which  forms 
the  basis  of  appellant's  elai"}  has  been  paid  in  full  and  that  there 
is  no  belanee  due  appellant  from  Harry  B.  Husted,  deceased,  but  that 
on  the  contrary,  it  appears  from  receipts  and  other  documentary  evi- 
dence in  the  possession  of  appellee  that  there  is  now  due  appellee 
as  administratrix  the  sum  of  ;■  £750.00  from  appellant. 

Counter  affidavits  of  Max  Shulman  and  John  L.  Boyle s  were 
filed  by  appellant.   From  the  affidavit  of  Boyle s,  it  appears  that 
he  is  local  counsel  for  appellant  and  that  shortly  prior  to  lebruary 
19,  1934  he  procured  the  cause  to  be  set  for  trial  on  February  19, 
1934,  at  which  time  affiant  knew  appellee  had  no  attorney  of  record; 
that  the  attorney  ref  rred  to  in  appellee's  affidavit  as  having 
been  disbarred  died  more  than  six  months  prior  to  the  time  this 
claim  was  set  for  trial;  that  A.  C.  McHenry  and  Harry  Breger,  both 
attorneys,  were  in  court  at  the  time  the  case  was  set  for  trial, 
and  at  that  time  McHenry  asked  Boyles  if  he  would  notify  appellee 
of  the  setting,  and  Boyles  promised  to  do  so,  but  he  did  not  do  so, 
and  he  has  no  recollection  of  being  requested  by  the  court  to  notify 
appellee;  that  within  one  week  after  the  judgment  was  rendered, 
McHenry  asked  Boyles  if  he  had  notified  appellee  that  the  claim  had 
been  set  for  trial  and  affiant  replied  that  he  had  not  and  affiant 
so  advised  the  court,  and  the  court  stated  that  there  was  still  time 
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before  the  term  elapsed  in  which  appellee  might  come  in  and  make  her 

motion.   The  affidavit  of  Max  Shulman  was  to  the  effect  that  he  was 

the  trial  attorney  for  appellant  and  that  the  claim  of  appellant  was 

based  upon  a  note  executed  by  deceased  and  dated  June  24,  1930  for 

$2535.00,  upon  which  a  credit  of  ^1680.00  appeared;  that  he  tried 

the  case  in  the  Circuit  Court  of  February  19,  1934  and  called  as  a 

witness  to  prove  the  signature  of  the  deceased  to  the  note  upon 

which  the  claim  was  based,  the  son  of  the  deceased,  Granger  Husted. 

Under  the  authorities  this  motion  was  properly  heard  upon 

affidavits  and  counter  affidavits,  the  motion  being  treated  as 

the  petition  or  motion  for  the  common  law  writ  of  coram  nobis  and 

new 
is  the  commencement  of  a/suit  in  which  new  issues  are  made  up 

and  the  motion  stands  in  the  place  of  a  declaration  and  the  proceed- 
ing is  one  at  law  and  independent  of  the  proceeding  in  which  the 
judgment  sought  to  be  set  aside  was  rendered.   In  order  to  sustain 
the  motion,  it  is  necessary  for  the  party  making  it  to  establish 
by  evidence  dehors  the  record  that  there  was  an  error  of  fact  and 
the  question  presented  to  the  trial  court  upon  the  hearing  is  whether 
or  not  there  was  an  error  in  fact  committed  in  the  proceedings  which 
culminated  in  the  rendition  of  the  original  judgment  and  the  deter- 
mination thereof  presents  purely  a  question  of  fact  and  not  of  law. 
Mitchell  v.  King,  187  111.  452;  Domitski  v.  American  Linseed  Co., 
221  111.  161;  Smyth  v.  Fargo,  307  111.  300;  Harris  v.  Chicago  House 
Wrecking  Co.,  314  111.  500;  Jacobson  v.  Askinaze,  337  111.  141. 

In  the  instant  case  the  motion  was  verified  by  the  ad- 
ministratrix of  the  estate  of  Harry  B.  Husted  and  served  upon  the 
attorney  for  appellant  on  June  1;5,  1934,  thereafter  appellant  on 
June  25,  1934  filed  its  counter  affidavits.   The  sufficiency  of 
appellee's  motion  was  not  raised  In  the  trial  court  by  any  appro- 
priate pleading,  such  as  demurring  to  it,  or  by  filing  a  plea  of 
nullo  est  erratum  or  by  motion  to  dismiss  or  by  objections  to  its  form 
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or  sufficiency  or  some  other  mode  to  test  the  validity  thereof,  and 
therefore  no  question  of  lav;  can  arise  in  this  court  as  to  the 
sufficiency  of  the  motion.   Furthermore,  the  record  in  this  case 
contains  no  report  of  the  proceedings  and  rulings  of  the  trial 
judge.   The  praecipe  of  counsel  for  appellant  directed  the  Clerk 
to  make  up  a  complete  transcript  containing  a  copy  of  the  verdict 
of  the  jury  and  judgment  order  entered  February  19,  1934,  copy  of 
appellee's  motion  to  vacate  the  judgment  together  with  the  affi- 
davits and  counter  affidavits  and  the  order  entered  hy  the  court  in 
allowing  the  motion,  notice  of  appeal,  proof  o?  service  of  notice 
of  appeal,  notice  of  appearance  by  appellee,  proof  of  service  of 
notice  of  such  appearance  and  a  certificate  that  such  is  a  complete 
transcript  of  the  proceedings.   The  certificate  of  the  clerk  is  that 
the  transcript  is  complete,  true  and  perfect  as  requested  by  the 
praecipe.  Under  the  former  practice  act,  exceptions  could  only  be 
preserved  by  a  bill  of  exceptions,  and  where  a  finding  and  judgment 
were  not  mentioned  in  the  bill  of  exceptions,  there  was  no  question 
presented  to  an  Appellate  Gourt  for  review  except  such  questions 
as  arose  upon  the  common  law  record.  Grand  Pacific  Hotel  Go.  v. 
Pinkerton,  217  111.  61. 

Treating,  however,  appellant's  counter  affidavits  as  an 
answer  to  the  motion,  the  issue  raised  thereby  was  purely  a  question 
of  fact  and  as  no  bill  of  exceptions  or  its  eouivalent  under  the 
present  practice  act  was  ever  presented  to  the  trial  judge  and 
none  Incorporated  in  the  transcript  of  the  proceeding®  which  we 
are  reviewing,  there  is  no  question  appropriately  presented  to 
this  court  for  review.   The  Central  Bond  and  Mortgage  Co.  v.  Roeser, 
525  111.  90. 

Notwithstanding  the  condition  of  the  record,  we  have  given 
the  several  contentions  of  appellant  our  consideration,  assuming 
that  litigants  prefer  to  have  the  merits  of  their  controversies 
considered  by  courts  of  review  rather  than  technical  rules  adhered 
to.   It  is  first  insisted  that  the  Circuit  Court  was  without  jurisdiction 
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to  entertain  this  moticbn  inasmuch  as  Sec.  89  of  the  Practise  Act 
of  1907,  now  Section  72  of  the  Civil  Practice  Act  of  1933,  is 
applicable  solely  to  eommon  lavt   actions  and  not  to  statutory  pro- 
ceedings such  as  the  instant  case,  and  the  case  of  Burden  v.  Hiss- 
man  Lumber  and  Supply  Go.,  267  111.  App.  616  is  cited  as  sustain- 
ing this  contention.  Thai,   case  was  a  proceeding  brought  under 
the  Workmen's  Compensation  Act,  a  purely  statutory  proceeding,  and 
is  therefore  not  controlling.   We  think  from  a  reading  of  the  pro- 
visions of  Section  72  of  the  Civil  Practice  Act  that  it  does  embrace 
proceedings  such  as  the  instant  case. 

In  the  People  v.  Noonan,  276  111.  430,  it  appeared  that  a 
judgment  and  order  of  sale  against  certain  real  estate  for  delinquent 
taxes  and  special  assessments  was  rendered  at  the  June  Term,  1913 
of  the  County  Court  of  Oook  County.   This  judgraent  was  subsequently 
set  aside  and  on  ^ecember  5,  1914  another  judgment  and  order  of 
sale  was  entered.   On  September  15,  1915,  a  motion  under  this 
Section  of  the  Practice  Act  was  entered,  and  although  the  Supreme 
Court  affirmed  the  order  of  the  County  Court  denying  the  motion, 
the  opinion  at  length  discussed  the  provisions  of  this  section, 
and  there  was  no  intimation  in  the  opinion  that  its  provisions  were 
■not  applicable.  Furthermore,  Weller  and  Sons  v.  Berry,  207  111. 
App.  165  was  an  appeal  from  an  order  of  the  Circuit  Court  vacating 
a  previous  judgment  which  it  had  rendered  dismissing  an  aopeal 
which  the  administrators  of  the  estate  of  Celia  Lynch  had  taken 
from  a  judgment  of  the  Probate  Court  which  had  allowed  the  claim 
of  Weller  and  Sons,  and  in  Waldron  v.  Tarpey,  234  111.  App.  287, 
it  appeared  that  an  appeal  had  been  taken  to  the  Circuit  Court  from 
an  order  denying  a  petition  to  vacate  an  order  admitting  a  will  to 
probate.   The  Circuit  Court  dismissed  the  appeal  and  subsequehtly 
a  motion  was  made  under  Section  89  of  the  then  Practice  Act  to 
vacate  the  order  and  reinstate  the  case.   While  the  Appellate  Court 
affirmed  the  judgment  of  the  trial  court,  it  discussed  at  length 
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in  its  opinion  the  practice  which  obtains  upon  the  hearing  of  a 
motion  under  that  section  of  the  Practice  Act.  See  also  In  Re  La 
Page's  Estate  t.  i:evine,  Administrator,  195  111.  App.  140. 

Appellant  next  insists  that  appellee's  verified  motion 
mustbe  taken  most  strongly  against  appellee  and.  as  its  averments 
were  mostly  upon  information  and  belief,  it  is  insufficient  to 
warrant  the  court  in  entering  the  order  appealed  from.  The  error 
of  fact  upon  which  it  is  sought  to  vacate  the  judgment  and  reinstate 
this  cause  is  that  appellee  had  no  attorney  of  record,  her  attorney 
having  been  disbarred  or  died,  that  this  fact  was  known  to  the  attor- 
ney for  appellant,  who  promised  either  the  courtor  another  attorney 
who  was  an  officer  of  the  court,  to  give  appellee  notice  that  the 
case  had  been  set  for  trial,  that  he  did  not  do  so  and  appellee 
only  learned  of  the  rendition  of  the  judgment  on  April  15,  1934. 

We   have,  therefore,  this  situation  disclosed  by  the  record. 
On  the  day  that  appellant's  counsel  appeared  before  the  trial  judge 
and  had  this  case  set  for  trial,  he  knew  that  appellee's  attorney 
of  record  was  dead  and  that  she  had  no  attorney  representing  her. 
Appellee  swears  that  upon  information  which  she  believes  to  be  true, 
the  court  requested  appellant's  attorney  to  give  her  notice  that  this 
case  was  set  for  trial  and  all  the  attorney  says  is  that  he  does  not 
recall  the  court  making  the  request.   It  is  conceded  that  an  officer 
of  the  court,  that  is  another  attorney,  did  request  appellant's  attor- 
ney to  give  such  notice,  and  he  promised  to  do  so  but  failed  to 
keep  his  promise.   The  trial  court,  upon  the  showing  made,  allowed 
appellee's  motion,  set  aside  the  judgment  and  reinstated  the  case. 
The  court  therefore  was  of  the  opinion  that  under  its  rules  of 
practice,  appellee  was  entitled  to  notice  of  the  setting  of  the 
case  for  trial  and  the  court  was  not  apprised  of  the  fact  that  no 
notice  thereof  had  been  given  appellee.   Obviously,  if  this  fact  had 
been  known  to  the  court,  he  would  not  have  rendered  judgment  against 
a  party  who  had  no  notice  that  her  case  had  been  set  for  trial.   That 


. 
......     c  . 

It' 

j    edtfajjin 

TOTS  .  frfflSTJCBW 

;  el  lo 

.        •                                                                                   .    •;    ■  ■     -  irli 

t  r>-.s.d 

■■.  ■ 

9830 

■.,'":'  .  ..■:''       .:. 

'  <  : 

I 

■  ■ 

I 
- 

I 

Jo 

aao 

•  -     ■  yoador. 


-7- 


appellee  had  not  been  noticed  did  not  appear  of  record  and  we  are 
clearly  of  the  opinion  that  the  trial  court,  up&n  the  facts  as 
shown  by  this  record,  was  warranted  in  entering  the  order  appealed 
from.   Baird  and  Warner  Inc.  v.  Roble,  250  111.  App.  255. 
The  judgment  is  affirmed. 

JUDGMSNf  AITIRMED. 
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STATE    OF   ILLINOIS, 

Vss. 
second  district  J  I.  JUSTUS  L.  JOHNSON.  Clerk  of  the  Appellate  Court,  in  and 

for  said  Second  District  of  the  State  of  Illinois,  and  the  keeper  of  the  Eecords  and  Seal  thereof,  do  hereby 

certify  that  the  foregoing  is  a  true  copy  of  the  opinion  of  the  said  Appellate  Court  in  the  above  entitled  cause, 

of  record  in  my  office. 

In  Testimony  Whereof,  I  hereunto  set  my  hand  and  affix  the  seal  of  said 

Appellate   Court,  at  Ottawa,  this day  of 

in  the  year  of  our  Lord  one  thousand  nine 

hundred  and  thirty- 


Cleric  of  the  Appellate  Court 

(73815— 5M — 3-32) 


^rx? 


AT  A  TEKM  0?  THE  APPELLATE  gOUHT, 

Begun  and  held,  at  Ottawa,  on  Tuesday,  the  second  day  of  October, 
the  year  of  our  Lord  one  thousand  nine  hundred  and  thirty~£oi 
within  and  for  the  Second  District  of  the  State  of  Illinois  J 
Present--  The  Eon.  FEED  G.  WOLFE,  Presiding  Justice. 
Hon.  FRANKLIN  R.  DOTE,  Justice. 
Hon.  BLAIHS  HUFFMAN,  Ji.istice. 
JUSTUS  L,  JOHNSON,  Clerk. 
E.  3,   WELTER,  Sheriff. 
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BE  IT  REMEMBERED,  that  afterwards,  to -wit:  On 
JAN  1  U  lb'.  5   the  opinion  of  the  Court  was  filed  in  the 
Clerk's  office  of  said  Court,  in  the  words  and  figures 
following,  to-wit: 


Gen.  No,  8828  Agenda  No.  33 

In  the  Appellate  Court  of  Illinois 
Second  District 
October  Tcrm4  A.  D»   1934 
Jack  Slifer,  Administrator  of 
the  estate  of  Jack  Burt  Slifer. 
deceased, 


C  L.  Agnew, 


Appellee, 


Appellant. 


Appeal  from  the  Circuit  Court 
of  Kane   County 


BB3MAH  -  J. 

This  was  an  action  Drought  by  appellee  against  appellant 
to  recover  damages  for  the  next  of  kin  of  plaintiff's  intestate, 
based  upon  alleged  negligent  conduct  of  appellant  as  a  physician 
in  treating  the  deceased.   It  appears  by  appellant's  brief  that  he 
is  a  colored  physician.  The  record  discloses  that  appellant  practic- 
ed his  profession  in  the  City  of  ^uroru,  Kane  County.   The  deceased 
lived  in  the  village  of  Hinsdale  in  Du  Page  County,  with  his  parents, 
the  father  being  appellee  herein.   Trial  was  had  before  a  jury  which 
returned  a  verdict  in  favor  of  appellee  for  $1000,  upon  ??hich  judg- 
ment was  entered  by  the  court,  and  from  which  judgment  appellant 
brings  this  appeal. 

The  deceased  ?:as  about  ten  years  old,  the  child  of  appellee 
and  wife,  and  lived  in  the  home  with  his  parents.  He  was  stricken 
with  diphtheria.  Appellant  was  called  as  the  attending  physician. 
He  examined  the  boy's  throat  and  stated  that  he  did  not  have  diph- 
theria but  had  tonsillitis.  Appellant  treated  the  boy  for  tonsil- 
litis and  left  certain  prescriptions,  which  appellee  had  filled  and 
administered  according  to  appellant's  directions.   Upon  the  next 
examination  of  the  boy  by  appellant,  appellant  again  stated  that  the 
boy  did  not  have  diphtheria.   Appellant  took  no  culture  from  the 
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throat  of  the  boy  to  determine  by  laboratory  test  whether  it  was 
diphtheria.  The  boy  continued  to  grow  worse  and  another  physician 
was  called.   It  was  discovered  that  he  was  suffering  from  diphtheria 
and  he  died  from  this  cause  within  a  short  space  of  time. 

Appellant  urges  c-  rtain  grounds  for  reversal,  which  have 
been  considered,  but  which  under  the  state  of  the  record  are  deemed 
either  insufficient  or  not  well  taken  at  this  time.  Appellant  urges 
that  the  declaration  does  not  allege  the  wrongful  act  and  death  to 
have  occurred  in  the  State  of  Illinois.   It  appears  from  the  declara- 
tion that  the  appellant  was  a  resident  of  Kane  County,  Illinois, 
and  there  practiced  his  profession  and  there  treated  the  deceased, 
and  that  the  deceased  died  because  of  the  negligence  of  appellant. 
The  evidence  amply  demonstrated  the  places  of  treatment  to  have 
been  either  at  appellee's  home  in  Hinsdale  where  the  said  child 
lived,  or  the  office  of  appellant  in  the  City  of  Aurora,  and  the 
place  of  death  to  have  been  at  the  home  of  the  child's  parents,  which 
was  the  home  of  appellee  herein.  Such  alleged  defects  are  cured  by 
verdict,  where  the  issues  joined  necessarily  required  proof  of  the 
facts  defectively  stated,  and  where  it  cannot  be  presumed,  without 
such  proof,  that  the  court  would  have  permitted  a  verdict  to  stand. 
Humason  v.  Michigan  Central  B.&.  Co.  259  111.  462,  466.   Appellant  also 
urges  that  the  declaration  was  defective  in  its  averment  that  appel- 
lee was  the  dul/y  appointed  administrator  of  the  deceased.   Appellee 
instituted  this  suit  as  the  administrator  of  tho  estate  of  the  de- 
ceased and  concluded  the  declaration  with  the  statement:   "And  the 
plaintiff  brings  into  court  here  letters  of  administration  to  him 
granted  by  the  Probate  Court  of  Du  Page  County,  Illinois,  which  gives 
sufficient  evidence  to  the  court  of  the  granting  of  said  administra- 
tion to  the  plaintiff."  Appellant  filed  only  the  general  issue  to 
the  declaration.  The  plea  of  general  issue  admits  the  representa- 
tive capacity  in  which  the  plaintiff  sues.   This  question  can 
only  be  put  in  issue  by  special  plea.   Same  not  having  been  raised 
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in  the  trial  couri,  cannot  hop  be  urged  for  the  first  time  in  a 
court  of  review.   Liska  v.  Chicago  Ptys.  Go.  3.18  111.  570,  573. 
Certified  copy  of  letters  of  administration  was  introduced  in  evi- 
dence.  It  is  urged  ti?e  declaration  was  deficient  in  averments 
with  respect  tc  due  care  on  the  part  of  the  next  of  kin  of  said  de- 
ceased. There  is  nothing  in  the  evidence  to  indicate  that  the  par- 
ents or  next  of  tin  in  any  way  participated  in  or  were  connected 
with  the  alleged  negligent  transactions  resulting  in  the  injury 
complained  of.  Nor  does  it  appear  in  the  pleading  that  the  next 
of  kin  in  any  way  participated  in  the  transactions  complained  of, 
or  in  any  manner  contributed  tc  the  death  in  question.   The  evidence 
demonstrates  that  the  a«xt  of  kin  carried  out  euid  performed  the  in- 
structions given  them  by  appellant.   While  the  rule  is  well  established 
that  contributory  negligence  on  the  part  of  the  next  of  kin  is  a  bar 
to  recovery  fey  the  adstoistrator  und.r  Sec.  1,  of  the  Injuries  Act, 
yet.  this  is  a  matter  of  defense.  lioldens  v.  Schley,  355  111.  545, 
547,  549.   Ohnesorge  v.  Chicago  Jity  By.  Cc.  259  111.  424  (ana  cases 
cited".  Kb  su-jh  defense  was  interposed.   This  is  not  an  action  for 
wrongful  death  because  of  accidental  injuries  received  by  the  child 
while  In  the  custody  of  the  parents  or  other  next  of  kin,  therein 
the  negligence  of  such  next  of  kin  directly  contributed  to  the 
injuries  received.   The  negligence  complained  of  here  is  the  failure 
of  the  appellant  to  use  tifee  ordinary  and  usual  methods  and  skill  com- 
mon to  physicians  in  that  locality,  to  determine  the  nature  of  the 
deceased's  illness  and  to  properly  treat  and  prescribe  therefor. 
The  next  of  kin  had  nothing  to  do  with  the  diagnosis  of  the  deceased's 
illness,  except  to  call  appellant  as  the  attending  physician.   Apoel- 
laat  could  sot  urge  negligence  on  their  part  in  this  respect.   They 
had  nothing  to  do  with  the  treatment,  except  to  administer  same 
as  directed  by  appellant.   The  rule  that  pleadings  will  be  construed 
most  strongly  agaiast  the  pleader,  is  reversed  after  judgment,  and 
the  pleading  upon  which  the  judgment  is  based  will  be  liberally 
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construed  for  the  purpose  of  sustaining  the  judgment.   Plew  v. 
Board,  274  111.  232,  224. 

Although  a  declaration  contains  no  express  allegation 
of  due  care  on  the  part  of  the  plaintiff,  such  fact  in  certain  in- 
stances raay  be  reasonably  interred  by  averments  stated  in  an  argu- 
mentative way.   v.here  the  i  sues  have  been  joined,  and  after  verdict, 
"the  court  will  intend  that  every  material  fact  alleged  in  the  de- 
claration, or  fairly  and  reasonably  inferable  from  what  is  alleged, 
was  proved  at  the  trial,  and  if,  from  the  issue,  the  fact  omitted 
and  fairly  inferable  from  the  facts  stated  in  the  declaration,  may 
fairly  be  presumed  to  have  been  proved,  the  judgment  will  not  be 
arrested."  G-erke  v.  Fancher,  158  111.  375,  380.  'here  no  cause 
of  action  whatever  is  stated,  the  omission  is  not  cured  by  verdict, 
but  where  there  is  any  defect,  imperfection  or  omission  in  any  plead- 
ing, either  in  substance  or  in  form,  if  the  issue  joined  be  such  as 
necessarily  required,  on  the  trial,  proof  of  the  facts  so  defect- 
ively stated  Or  omitted,  and  without  which  it  is  not  to  be  presorted 
that  either  the  judge  would  direct  the  jury  to  give  or  that  the  jury 
would  have  given  the  verdict,  such  defect,  imperfection  or  omission 
is  cured  by  verdict.   Gerke  v.  fancher,  supra,  380,  381.   Salle  the 
declaration  in  this  case  is  defective,  yet  we  are  of  the  opinion 
that  the  pleadings  and  the  evidence  combine  to  show  that  the  in- 
juries complained  of  were  caused  by  appellant's  negligence  while 
the  deceased  and  next  of  kin  were  acting  according  to  appellant's 
directions. 

The  remainder  of  appellant's  objections  are  directed 
toward  alleged  improper  evidence  on  behalf  of  plaintiff  below,  the 
exclusion  of  proper  evidence  offered  by  defendant  belovt,  and  the 
giving  of  instructions.   Appellant  tried  his  own  case.  We  fail  to 
find  where  appellant  interposed  any  objections  to  testimony  offered 
by  appellee.  Nor  do  we  find  from  an  examination  of  the  record  that 
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tiae  court  excluded  any  proper  evidence  offered  by  appellant.   Appel- 
lant offered  no  instructions.  Appellee  offered  two,  which  were 
given.   We  find  no  error  contained  in  those  instructions. 

This  suit  was  begun  at  the  September  terra,  1951,  of  the 
Circuit  Court  of  Kane  County.   It  was  not  tried  until  December  18, 
1933.   It  appears  that  attorneys  for  appellee  prepared  and  mailed 
trial  notices  to  appellant  or  his  attorney,  upon  eighteen  occasions 
between  the  commencement  of  the  action  and  the  day  of  trial.   Appel- 
lant by  his  attorney  filed  a  plea  of  general  issue  to  the  September 
term,  1931.  This   attorney  later  withdrew  from  the  case.  Appellant 
employed  other  attorneys  who  withdrew  from  the  case  prior  to  the 
trial  thereof.   On  November  29,  1933,  appellee's  attorneys  served 
notice  on  appellant  that  on  the  ^7th  day  of  November,  1953,  they  had 
caused  this  case  to  be  set  for  hearing  for  Lionday,  December  4,  1933. 
Receipt  of  this  notice  is  not  denied  by  appellant.   The  trial  of 
the  cause  was  not  reached  until  December  18th,   The  defendant  at  that 
time  was  present  in  person  in  open  court,  and  stated  that  he  had 
employed  the  services  of  three  attorneys  in  the  case,  from  time  to 
time,  but  had  none  st  that  time.   The  hearing  was  continued  until 
the  following  day,  at  which  time  the  defendant  appeared  and  tried 

his  own  case. 

\ 
The  questions  involved  in  the  trial  of  this  case  were 

questions  of  fact.   It  is  for  the  jury  to  weigh  and  determine  the 

evidence.   They  see  and  hear  the  witnesses  and  have  a  superior 

advantage  over  a  reviewing  court  in  determining  the  credibility  of 

the  witnesses  and  the  weight  that  should  be  given  their  testimony. 

In  the  absence  of  errors  of  law,  a  court  of  review  should 
not  disturb  the  verdict  of  a  jury  unless  the  same  appears  to  be  against 
the  manifest  weight  of  the  evidence,  or  the  result  of  improper  motives. 
From  an  examination  of  this  case,  we  are  unable  to  say  that  any  of 
these  conditions  existed. 

The  judgment  of  the  trial  court  is  affirmed. 

Judgment  affirmed. 
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STATE    OF   ILLINOIS, 

■ss. 
second  district  J  I.  JUSTUS  L.  JOHNSON,  Clerk  of  the  Appellate  Court,  in  and 

for  said  Second  District  of  the  State  of  Illinois,  and  the  keeper  of  the  Records  and  Seal  thereof,  do  hereby 

certify  that  the  foregoing  is  a  true  copy  of  the  opinion  of  the  said  Appellate  Court  in  the  above  entitled  cause. 

of  record  in  my  office. 

In  Testimony  Whereof,  I  hereunto  set  my  hand  and  affix  the  seal  of  said 

Appellate  Court,  at  Ottawa,  this day  of 

in  the  year  of  our  Lord  one  thousand  nine 

hundred  and  thirty- 


Clerk  of  the  Appellate  Court 

(73815— 5M — 3-32) 
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AT  A  TERM  OF  THE  APPELLATE  CO^BT', 


Begun  and  held  at  Ottawa,  on  Tuesday,  the  second  day  of  October,  in 
the  year  of  our  Lord  one  thousand  nine  hundred  and  thirty-four, 
within  and  for  the  Second  District  of  the  State  of  Illinois: 
Present--  The  Hon.  FRED  G.  WOLFE,  Presiding  Justice. 
Hon.  FRANKLIN  R.  DOVE,  Justice, 

Hon.  BLAINE  HUFFMAN,  Justice.  2    \      3   I.  A.  632 
JUSTUS  L.  JOHNSON,  Clerk. 
E.  J.  WELTER,  Sheriff. 
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BE  IT  REMEMBERED,  that  afterwards,  to-wit:  On 

the  opinion  of  the  Court  was  filed  in  the 
Clerk's  office  of  said  Court,  in  the  words  and  figures 
following,  to-wit: 


■ 
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General  Ho.  3873 


Agenda  No.  42 


In  the  Appellate  Court  of  Illinois 
Second  District 
October  Term,  A.!.  1954 
Lulu  M.  Day,  Executrix  of  the 
Last  Will  and  Testament  of 
Dudley  W.  Day,  deceased, 

Appellant , 
vs. 
Grace  Forbes  Talcott, 

Appellee , 


Appeal  from  the  Circuit  Court 
of  Winnebago  County 


HOFFMAN  -  J. 

Appellant  instituted  suit  under  the  Injuries  Act,  against 
appellee  in  the  circuit  court  of  Winnebago  County,  on  January  3, 
1933.   Demurrer  was  filed  by  appellee  to  this  declaration.   -:ubse- 
quently  apDellant  took  leave  of  court  to  file  an  amended  declaration, 
which  was  filed  on  "February  24,  1954.   It  appeared  ~oy   both  declara- 
tions that  plaintiff's  intestate  died  on  January  15,  1932. 

Appellee  filed  a  plea  of  the  Statute  of  limitations  to  the 
amended  declaration.   Appellant  demurred  to  this  plea.   The  demurrer 
was  Overruled  and  appellant  elected  to  abide  the  pleadings.   The 
question  now  before  this  court  is  the  ruling  of  the  trial  court  upon 
the  above  demurrer. 

The  position  of  appellee  is  that  the  first  declaration 
filed  contained  no  averment  that  the  plaintiff's  intestate  was  ia 
the  exercise  of  due  care,  or  such  allegations  by  which  due  care  could 
be  reasonably  inferred;  and  that  for  the  first  time  due  care  on   the 
part  of  the  decedant  was  alleged  in  the  amended  declaration,  which 
was  filed  after  the  tolling  of  the  statute  for  the  bringing  of  such 
action.  The  Injuries  Act,  Cahill's  St.  e&,  70,  See.  2,  limits  the 
right  to  sue  thereunder  to  one  year.   This  statute  places  a  limitation 
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not  on  the  defenses  to  the  right  of  action,  but  upon  the  right 
of  action  itself.   It  is  a  condition  of  the  liability.   Bishop 
v.  Chicago  Sys.  Co,  503  111.  273,  277.   In  an  action  for  damages 
for  death  by  wrongful  act,  an  allegation  that  the  plaintiff's  in- 
testate was  in  the  exercise  of  due  care  and  caution  for  his  safety 
at  the  time,  is  a  necessary  and  material  allegation,  and  there  must 
be  some  evidence  tea ding  to  prove  it.  Newell  v.  0.0.0,  &  St.  L.  Ky. 
Co. ,  361  111.  505. 

Wo  have  examined  the  original  declaration  with  much  care 
and  we  do  not  find  therein  it  is  averred  that  plaintiff's  intestate 
was  in  the  exercise  of  due  care  and  caution,  or  such  averments  set 
out  by  which  due  csre  and  caution  on  his  part  might  be  reasonably 
inferred.   It  is  therefore  not  a  question  of  an  original  declaration, 
which  stated  a  cause  of  action  imperfectly  and  defectively,  being 
amended  by  the  filing  of  an  amended  declaration.  A  declaration 
in  cases  of  this  nature  must  aver  due  care  and  caution  upon  the  part 
of  the  deceased,  and  ^hen  it  fails  to  do  so,  an  amended  declaration 
embodying  such  averment,  states  a  different  cause  of  action,  and 
when  not  filed  txntil  after  the  lapse  of  the  period  of  time  fixed  by 
the  statute  for  the  bringing  of  sudh  suit,  recovery  is  barred  by 
the  statute.  A  plaintiff  in  bringing  an  action  under  the  Injuries 
Act  for  wrongful  death,  must  bring  himself  within  the  conditions  of 
£fce  act.  bishop  v.  Chicago  Hys.  Co.  supra  Hart ray  v.  Chicago  Kys. 
Co.  290  111.  85;  Carlin  v.  Peerless  Gas  Light  Co.,  283  111.  142; 
Pass  v.  C.  <k   A.  Ky.  Co.  255  111.  App.  633;  chilling  v.  Holding, 
248  111.  &pp«  488. 

The  order  of  the  circuit  court  overruling  the  demurrer  to 
the  plea  and  entering  judgment  for  appellee,  was  correct,  and  is 
therefore  affirmed. 

Ju  dgmen  t  af  f  i  rme  d . 
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STATE    OF   ILLINOIS, 

second  district  !  I.  JUSTUS  L.  JOHNSON.  Clerk  of  the  Appellate  Court,  in  and 

for  said  Second  District  of  the  State  of  Illinois,  and  the  keeper  of  the  Records  and  Seal  thereof,  do  hereby 

certify  that  the  foregoing  is  a  true  copy  of  the  opinion  of  the  said  Appellate  Court  in  the  above  entitled  cause, 

of  record  in  my  office. 

In  Testimony  Whereof,  I  hereunto  set  my  hand  and  affix  the  seal  of  said 

Appellate   Court,  at  Ottawa,  this day  of 

in  the  year  of  our  Lord  one  thousand  nine 

hundred  and  thirtv- 


Clerk  of  the  Appellate  Court 

(73S15— 5M— 3-32) 
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AT  A  TERM  OF  THE  APPELLATF/  COURT,        ]/       I 
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Begun  and  held  at  Ottawa,  on  Tuesday,  the  second  day  of  October,  in 
the  year  of  our  Lord  one  thousand  nine   hundred  &nd  thi:p7~i$ar., 
within  and  for  the  Second  District  of  the  State  of  Illinois: 
Present--  The  Hon,  FRED  Q,   WOLFE,  Presiding  Justice. 
Hon.  T&hXKLLB   R.  DOVE,  Justice. 
Hon.  BLAIHS  HUFFMAN,  Justice. 
JUSTUS  L.  JCHISOff,  Clerk. 
E.  J.  WELTER,  Sheriff.      r^t^'^  tt   *    r%  <n  r*l 
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BE  IT  REMEMBERS.'),  that  afterward.3,  to-wit:  On 
JAN  1  7  1935   the  opinion  of  the  Court  was  filed  in  the 
Clerk's  office  of  said  Court,  in  the  words  and  figures 
following,  to-wit: 


GEN.  NO.  8830  AGENDA  NO.  11 

IN  THE 
APPELLATE  COURT  OF  ILLINOIS 
SECOND  DISTRICT 

October  Term,  A.D.  1934. 

Edna  Sanders, 

Appellee 

vs.  Appeal  from  the  Circuit  Court 

City  of  Peoria,  a  of  Peoria  County, 

Municipal  corporation, 

Appellant 

DOVE,  J. 

This  is  an  action  by  appellee,  Edna  Sanders,  to  recover 
damages  for  personal  injuries  suffered  from  a  fall  as  she  was 
walking  on  a  public  sidewalk  in  the  City  of  Peoria.   The  cause 
was  tried  before  a  jury,  resulting  in  a  verdict  against  the 
appellant  in  the  sua  of  |5?S0.O0.   A  remittitur  of  §2750.00 
was  entered  by  appellee  end  the  trial  court  rendered  judgment 
in  favor  of  appellee  in  the  sum  of  $3,000.00,  from  which  judg- 
ment this  appeal  has  been  prosecuted. 

The  evidence  discloses  that  about  eleven  o'clock  on  the 
morning  of  April  9,  1933,  appellee  was  walking  on  a  public  side- 
walk on  the  east  side  of  Olive  Street,  between  South  Adams  and 
South  Jefferson  Streets  in  Peoria  and  stepped  on  a  piece  of  con- 
crete, which  gave  way  and  crumbled  under  her  weight,  causing  her 
to  fall,  resulting  in  a  sprained  ankle  and  injuries  to  her  left 
foot,  side  and  hip.   Upon  the  morning  in  question,  appellee  had 
gone  to  a  store  on  South  Adams  Street  and  passed  over  this  side- 
walk on  Olive  Street,  and  after  she  did  her  marketing,  she  started 
to  return  to  her  home  and  had  again  passed  along  this  sidewalk. 
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She  discovered  she  had  left  some  articles  at  the  store  on  South 
Adams  Street,  where  she  had  been  trading,  and  was  on  her  way  back 
to  that  store  and  was  passing  along  the  sidewalk  for  the  third 
time  that  morning  when  the  accident  occurred.   She  was  accompanied 
by  her  twelve  year  old  son,  who  was  pulling  a  coaster  wagon.   The 
sidewalk  was  of  cement,  seven  or  eight  feet  in  width,  constructed 
at  least  ten  years  previous  to  the  time  of  the  accident  and  while 
at  the  place  of  the  injury  there  was  no  regular  drive  way,  still 
heavy  trucks  had  used  the  sidewalk  to  such  an  extent  that  as 
several  witnesses  expressed  it,  the  concrete  had  become  all  broken 
up.   The  evidence  further  disclosed  that  when  original  constructed 
a  light  coat  of  cinders  was  used  for  the  base  and  the  concrete  was 
not  to  exceed  one  inch  in  thickness  and  was  of  poor  grade.   After 
appellee  fell,  she  was   able  to  return  to  her  home  with  the  aid  of 
her  son,  by  placing  her  injured  leg  in  the  coaster  wagon. 

At  the  conclusion  of  the  evidence,  appellee  made  a  motion  for 
an  instructed  verdict,  the  court,  however,  reserved  his  decision 
thereon  and  the  cause  was  submitted  to  the  jury,  resulting  in  a 
verdict  and  judgment  as  stated  above. 

It  is  first  contended  that  the  court  erred  in  not  directing 
a  verdict  for  appellant.   Counsel  concedes  that  the  proof  dis- 
closed that  the  sidewalk  was  not  in  a  good  state  of  repair,  but  in- 
sists that  the  burden  of  proof  was  on  appellee  to  further  prove 
that  the  place  where  the  accident  happened  was  dangerous  in  itself. 
Various  cases  from  other  jurisdictions  are  cited,  as  well  as  Boender 
v.  City  of  Harvey,  251  111.  228;  City  of  Quincy  v.  Barker,  81  111. 
300;  and  City  of  Aurora  v.  pulfer,  56  111.  270. 

in  City  of  Aurora  v.  Falfer,  supra,  it  appeared  that  the  plain- 
tiff sustained  a  broken  leg  while  attempting  to  climb  a  fence,  which 
had  been  erected  by  an  adjoining  property  owner  who  denied  the 
existence  of  a  public  highway  at  the  place  where  the  accident  occurred. 
The  court  in  holding  the  city  not  liable,  said  that  it  was  not  alleged 
that  the  fence  was  insecure  or  that  ig  gave  way  causing  the  injury, 
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but  that  the  injury  was  the  result  of  the  merest  accident  as  the 
fence  was  not,  in  its  character,  a  dangerous  obstruction  to  any- 
one passing  on  foot  as  anyone  approaching;  it  would  he  fully  ad- 
vised of  the  nature  of  the  obstruction  and  that  it  was  wholly 
unlike  a  defect  in  a  sidewalk  that  could  not  he  readily  detected. 
"The  obstructions  or  defects  in  the  streets  or  sidewalks  of  a 
city,  to  make  trie  corporation  liable,"  continues  the  opinion, 
"must  be  of  such  a  nature  that  they  are  in  themselves  dangerous, 
or  such  that  a  person,  exercising  ordinary  prudence,  cannot 
avoid  danger  or  injury  in  passing  them;  in  general,  such  defects 
as  cannot  be  readily  detected.  ***  If  the  injury  is  the  combined 
result  of  an  accident  and  a  defect  in  the  street  or  walk,  and  the 
accident  would  not  have  occurred  but  for  such  defect,  and  the 
danger  could  not  have  been  foreseen  or  avoided  by  ordinary  care 
and  prudence,  then  such  a  corporation  will  be  liable  to  the  party 
injured. H 

In  Boender  v.  City  of  Harvey,  supra,  it  appeared  that  a 
milkman  tripped  over  a  stone  near  the  side  of  a  street  when  running 
from  his  wagon  to  a  nearby  house  to  deliver  milk.   The  court  held 
there  could  be  no  recovery  stating  however  that  no  arbitrary  rule 
could  be  laid  down  as  to  defects  in  highways  or  streets  for  which 
municipalities  will  be  liable,  that  the  object  to  be  secured  is 
reasonable  safety  for  travel  considering  the  amount  and  kind  of 
travel  which  may  fairly  be  expected  upon  the  particular  road  or 
street,  that  the  only  duty  cast  upon  the  city  is  that  it  shall 
use  reasonable  care  to  keep  its  streets  reasonably  safe  for  ordinary 
travel  by  persons  using  due  care  and  caution,  and  that  when  an 
injury  is  caused  by  a  defect  in  a  street,  resulting  from  a  failure 
of  a  city  to  repair,  the  city  is  not  liable  unless  it  had  notice  of 
the  defect  or  of  such  facts  and  circumstances  as  would  by  the 
exercise  of  reasonable  diligence  lead  a  prudent  person  to  such 
knowledge. 
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In  City  of  Quincy  v.  Barker,  supra,  the  plaintiff  was  injured 
through  slipping  upon  a  rid^'e  of  ice  in  the  center  of  the  walk.   The 
court  reversed  a  judgment  for  the  plaintiff  because  it  appeared  there 
was  ample  spa.ce  left  on  either  side  of  the  ridge  for  plaintiff,  in 
the  exercise  of  reasonable  care,  to  have  passed. 

The  law  upon  the  question  of  the  liability  of  a  municipality 
for  in juried  sustained  by  one  who  uses  its  public  sidewalks  has  been 
frequently  stated.   A  city  is  not  bound  to  keep  its  sidewalks  ab- 
solutely safe  for  pedestrians,  nor  is  it  Required  to  keep  them  in  a 
reasonably  safe  condition.   All  that  is  required  of  a  municipality 
is  to  use  reasonable  care  to  keep  its  sidewalks  reasonably  safe  for 
ordinary  travel  thereon  by  persons  using  due  care  and  caution  for 
their  own  safety.  Molway  v.  City  of  Chicago,  339  111.  486;  City  of 
Salem  v.  "Jebster,  192  111.  369;  Village  of  Lockport  v.  Licht,  321 
111.  35;  Hanrahan  v.  City  of  Chicago,  289  111.  400;  Brennan  v.  City 
of  Streator,  256  111.  468;  City  of  Rock  Inland  v.  (Jingles,  217  111.  185. 

In  the  instant  case,  the  evidence  tended  to  prove  that  this 
cement  walk  was  laid  more  than  ten  years  ago,  that  the  cement  used 
was  of  an  inferior  grade  and  it  was  not  properly  constructed,  that 
its  base  was  not  gravel,  but  cinders,  that  it  was  from  three-fourth's 
of  an  inch  to  not  to  exceed  one  inch  in  thickness,  that  many  years 
ago  it  began  to  crumble  and  break  up  and  no  repairs  had  ever  been 
made  upon  it.   It  further  appeared  that  appellee  lived  not  far  away 
and  was  familiar  with  this  condition,  aid  upon  the  morning  in  question 
she  avoided  stepping  on  cracks  or  pieces  which  might  cause  her  to  trip 
or  fall,  but  did  step  upon  a  piece  of  concrete  which  appeared  to  be 
sound,  but  which  had  buldged  up,  leaving  a  hollow  space  beneath,  that 
it  gave  way  under  her  weight,  there  being  nothing  underneath  to  give 
it  support,  and  as  a  result  thereof,  she  was  injured.  Without  objection 
one  witness  who  lived  nearby  expressed  his  conclusion  that  at  the 
place  where  appellee  was  injured,  the  walk  had  been  impassable  for 
women  and  children  for  a  long  time,  as  the  surface  was  rough  and  uneven 
and  pieces  of  concrete  were  loose  and  would  break  and  give  way  whenever 
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stepped  upon,  and  that  his  daughter  had  also  fallen  at  this  place. 
From  this  evidence,  the  jury  were  warranted  in  finding  that  appellee 
was  in  the  exercise  of  due  care  for  her  own  safety  and  that  she  had 
no  notice  that  the  concrete  upon  which  she  stepped  would  break  if 
she  did  step  upon  it,  and  that  she  had  a  right  to  assume  that  this 
portion  of  the  walk  was  safe.   As  a  matter  of  fact,  it  was  dangerous 
to  anyone,  because  there  was  nothing  beneath  the  concrete  to  support 
it,  and  the  proximate  result  of  its  breaking  was  to  cause  appellee, 
who  stepped  upon  it,  to  fall.   The  jury  were  also  warranted  in  find- 
ing from  the  evidence  that  inasmuch  as  this  condition  had  existed  for 
many  years,  that  no  repairs  had  ever  been  made  by  appellant  and  from 
all  the  other  facts  and  circumstances  in  evidence,  that  appellant  was 
chargeable  with  notice  thereof.   Under  the  authorities,  it  was  a  question 
of  fact  whether  this  place  where  appellee  was  injured  had  remained  in 
such  condition  for  such  length  of  time  as  to  charge  the  city  with  notice 
and  whether  appellee  was  guilty  of  contributory  negligence  was  also  a 
question  of  fact  for  the  jury.   Appellant  offered  no  testimony,  and  in 
our  opinion  the  trial  court  did  not  err  in  refusing  appellant's  per- 
emptory instruction. 

St  the  conclusion  of  the  evidence,  the  record  discloses  that  the 
court,  in  chambers,  in  conference  with  the  attorneys,  went  over  the 
instructions  which  the  court  proposed  to  give  to  the  jury.   That 
counsel  for  appellant  stated  he  had  no  objection  to  what  the  court 
proposed  to  give,  but  requested  that  the  following  additional  instruction 
be  added;  Blf  the  jury  believe  from  the  evidence  that  there  was  a 
dangerous  defect  in  the  sidewalk  where  the  injury  sued  for  is  alleged 
to  have  occurred,  still  if  plaintiff  knew  of  the  condition  of  the  side- 
walk alleged  to  have  caused  the  injury,  she  is  entitled  to  recover 
only  in  case  the  jury  find  from  the  evidence  that  she  was  passing 
along  the  sidewalk  carefully  and  thoughtfully  with  intent  to  avoid 
the  danger  which  she  knew  was  in  the  way.  And  if  the  jury  believe 
from  the  evidence  that  plaintiff  knowing  of  the  alleged  dangerous 
condition  of  the  sidewalk  was  passing  thereon  carelessly,  recklessly 
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or  without  thought  of  such  dangerous  condition  or  caution  to 
avoid  it  and  safely  pass  ©Ter  it,  then  the  jury  must  find  for 
the  defendant."   The  charge  which  the  court  gave  the  jury  properly 
defined  negligence,  told  the  jury  that  the  burden  of  proof  was 
upon  the  plaintiff  and  then  proceeded:  "One  of  the  material  al- 
legations of  the  plaintiffs  declaration,  and  each  count  thereof, 
is  that  at  the  time  of  the  accident  in quest ion  and  immediately 
prior  thereto,  she  was  in  the  exercise  of  ordinary  care  for  her 
own  safety.   If  you  believe  from  the  greater  weight  of  all  the 
evidence  the.%   the  plaintiff  exercised  that  degree  of  care  and 
caution  commensurate  with  her  knowledge,  if  any,  of  her  surround- 
ings at  the  time  of  the  accident  in  question,  for  her  own  personal 
safety,  at  and  immediately  prior  to  the  injury  in  question  that 
an  ordinarily  careful  and  prudent  person  would  have  exercised 
under  the  same  or  similar  circumstances,  then  the  plaintiff  was  in 
the  exercise  of  due  gars.   The  plaintiff  is  not  required  to  prove 
that  any  officer  or  agent  of  the  defendant,  the  City  of  Peoria, 
had  actual  notice  of  the  condition  of  the  sidewalk  in  question  at 
the  time  in  question,  but  if  you  fiind  from  a  preponderance  of  the 
evidence  that  the  sidewalk  in  question  was  located  within  the  City 
of  Peoria,  and  that  the  said  sidewalk  at  the  place  in  question  was 
unsafe  and  defective,  and  that  plaintiff,  with  all  due  care  and 
caution  for  her  own  safety,  was  at  the  time  and  place  in  question, 
injured  by  reason  of  such  unsafe  and  defective  condition,  and  if 
you  further  believe  that  a  sufficient  length  of  time  had  elapsed 
between  the  time  when  the  said  sidewalk  became  defective,  if  shown, 
and  the  date  of  the  injury  to  plaintiff,  for  the  City  of  Peoria, 
by  the  exercise  of  reasonable  care  and  diligence  to  have  discovered 
and  repaired  such  defect  or  unsafe  condition  in  said  sidewalk,  if 
any,  then  and  in  that  state  of  the  proof  the  said  City  of  Peoria 
was  negligent  in  not  discovering  and  repairing  the  said  sidewalk, 
if  you  find  from  a  preponderance  of  the  evidence  that  the  same  was 
defective.   It  is  the  duty  of  a  city  in  this  state  to  use  reasonable 
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care  and  diligence  to  keep  its  sidewalks  in  a  reasonable  safe 
condition  for  public  travel  by  those  who  are  in  the  exercise 
of  ordinary  care  for  their  own  safety;  that  if  a  sidewalk  remains 
in  an  unsafe  condition  for  a  considerable  length  of  time,  and 
such  length  of  time  that  the  city  authorities,  in  the  exercise 
of  ordinary  care  and  diligence,  should  have  discovered  such  condi- 
tion and  remedied  it,  then  notice  to  the  City  of  such  defective 
or  unsafe  condition,  if  any,  of  sucn  sidewalk  is  presumed.   The 
law  does  not  require  the  city  to  respond  in  damages  for  every 
injury  that  may  be  received  on  a  sidewalk.   The  defendant  is  only 
liable  for  such  defects  in  its  sidewalks  as  are  in  themselves 
dangerous,  or  such  that  a  person  exercising  reasonable  care  and 
caution  cannot  avoid  danger  in  passing  over  them.   If  the  jury 
believe  from  the  evidence  that  the  defect  in  the  sidewalk  in  question 
was  not  in  itself  dangerous  to  the  safety  of  a  person  passing  over  it 
with  reasonable  care  and  caution,  and  that  the  alleged  injury  was 
the  result  either  of  a  mere  accident  without  negligence  on  the  part 
of  defendant,  or  that  it  resulted  from  a  want  of  reasonable  care  and 
caution  on  the  part  of  the  plaintiff,  then  the  jury  should  find  the 

defendant  not  guilty.   It  is  the  duty  of  persons  traveling  over  the 

i 

sidewalks  of  a  Oity  to  use  ordinary  care  to  avoid  defects  whichjare 

obvious  or  could  be  discovered  by  the  exercise  of  ordinary  care  on 
their  part,  and  if  the  jury  believe  from  the  evidence  that  plaintiff 
by  the  exercise  of  ordinary  ca/re  coulci  have  avoided  or  passed  over 
the  defect,  if  any,  which  it  is  alleged  cause  the  injury,  the  plain- 
tiff can  not  recover. » 

In  our  opinion,  the  charge  as  given  embraced  everything  that 
was  proper  in  the  suggestion  of  counsel.   There  was  no  evidence- 
that  plaintiff  knew  of  the  condition  of  this  concrete  which  gave 
way  and  caused  her  to  fall,  nor  is  there  any  evidence  that  she 
passed  thereon  carelessly  or  recklessly  and  the  use  of  those  terms 
would  be  misleading  and  confusing  to  the  jury,  Wallace  v.  City  of 
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Farmington,  331  111.  333. 

It  is  finally  insisted  that  the  verdict  of  the  jury  was 
excessive.   The  trial  court  so  considered  it  and  ordered  a  re- 
mittitur of  $3750.00  and  rendered  judgment  for  .03,000.00.   The 
evidence  discloses  that  appellee  suffered  injuries  to  her  side, 
hip  and  that  the  external  lateral  ligaments  of  the  ankle  joint 
were  sprained.   The  testimony  is  that  such  an  injury  is  painful 
and  Dr.  Easton  testified  that  they  were  permanent.   She  is  a 
housewife,  fifty-five  years  of  age.   The  trial  was  had  approximately 
two  years  after  the  injuries  were  received  and  the  jury  and  trial 
court  were  in  a  far  better  position  than  this  court  to  pas a  upon 
the  amount  of  the  damages  appellee  sustained.   The  Appellate  Court 
of  the  First  District  affirmed  a  judgment  for  the  same  amount  for 
a  similar  injury,  tfeifenbach  v.  White  City  Construction  Go.,  301 
111.  App.  531. 

Finding  no  reversible  error  in  this  record,  the  judgment  is 
affirmed. 

JUDGMENT  AFFIRMED. 
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STATE    OF   ILLINOIS, 

second  district  I,  JUSTUS  L.  JOHNSON,  Clerk  of  the  Appellate  Court,  in  and 

for  said  Second  District  of  the  State  of  Illinois,  and  the  keeper  of  the  Eecords  and  Seal  thereof,  do  hereby 
certify  that  the  foregoing  is  a  true  copy  of  the  opinion  of  the  said  Appellate  Court  in  the  above  entitled  cause, 

of  record  in  my  office. 

In  Testimony  Whereof,  I  hereunto  set  my  hand  and  affix  the  seal  of  said 

Appellate   Court,  at  Ottawa,  this day  of 

in  the  year  of  our  Lord  one  thousand  nine 

hundred  and  thirtv- 


Clerk  of  the  Appellate  Court 


(73815— 5M— 3-32) 
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/ 

AT  A  TERM  OF  THE  APPELLATE  COUgT, 


Begun  and  held  at  Ottawa,  on  Tuesday,  the  se  grand  day  of"Octo"ber,''  in 
the  year  of  our  Lord  one  thousand  nixie  fcxuidred  and  thir'y-f ,*ur, 
within  and  for  the  Second  District  of  the  State  of  Iljiinoisl 
Present--  The  Ren.  FEED  G.  WOLFS,  Presiding  Justice. 
Hon.  FEAKKLII  R.  DOTS,  Justice. 
Hon.  BLAHS  HUFFMAN,  Justice. 
JUSTUS  L.  JCEESOII,  Clerk. 
E.  J.  WELTER,  Sheriff. 


i  l.A.  633' 


BE  IT  REMEMBER?,!),  that  afterwards,  to-wit:  On 
JAN  1?  1S35  the  opinion  of  the  Court  was  filed  in  the 
Clerk's  office  of  said  Court,  in  the  words  and  figures 
following,  to-wit: 


Gen.  No.  8863  Agenda  No.  38 

In  the  Appellate  Court  of  Illinois 

Second  District 

October  Term,  A.  D.  1954 

Charity  Eckhardt, 

Appellee, 

Appeal  from  the  Circuit  Court 
vs. 

of  Henderson  County- 
Village  of  Lomax, 

Appellant. 

DOVE  -  J. 

This  is  an  action  instituted  by  Charity  Sckhardt, 
appellee,  against  the  Village  of  Lomax,  to  recover  for  personal 
injuries.   A  trial  resulted  in  a  verdict  for  $300.00,  upon  which 
judgment  was  rendered  and  the  record  is  brought  to  this  court  for 
review  by  the  defendant  in  the  lower  court,  appellant  in  this 
court. 

The  evidence  discloses  that  appellee  is  a  housewife, 
sixty-five  years  of  age,  and  has  lived  in  the  Village  of  Lomax 
for  fifty  years  and  for  twenty  or  twenty-one  years  had  lived  in 
the  same  house  on  Jefferson  Street  where  she  was  living  at  the 
tiije  of  her  accident.  About  10:00  o'clock  on  the  morning  of 
April  7,  1952,  appellee  was  walking  from  the  business  section  of 
town  to  her  home.   There  was  a  concrete  walk,  three  feet  wide, 
running  the  entire  length  of  the  block  north  and  south  on  the 
east  side  of  the  street,  (which  was  across  the  street)  from 
appellee's  home.   It  was  raining  and  instead  of  proceeding  north 
to  the  corner  opposite  her  house  and  then  turning  west  on  the 
concrete  crossing,  she  left  the  sidewalk  and  started  in  a  diagon- 
al direction  across  the  street  to  her  home.   There  was  a  ditch 
running  parallel  with  the  sidewalk  about  three  feet  west  of  the 
edge  of  the  sidewalk.   This  ditch  die  not  exceed  a  foot  in  depth 
and  at  the  place  where  the  accident  occurred,  the  ditch  was  covered 
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by  stringers  and  upon  these  stringers  several  2  X  10  planks  had 
been  laid,  staking  what  is  spoken  of  in  the  record  as  a  culvert. 
This  culvert  was  built  in  1926  or  1927  in  order  that  an  adjoin- 
ing lot  owner  on  the  east  of  the  street  might  drive  his  automo- 
bile from  the  street  across  the  ditch  and  sidewalk  onto  his  lot 
lying  immediately  east  of  the  sidewalk.   Sometime  in  the  winter 
of  1931  or  1932  one  of  these  planks  became  broken  and  as  appellee 
stepped  on  the  short  end  of  a  broken  plank  which  covered  the 
culvert,  it  gave  way  and  she  fell,  as  a  result  of  which  her  left 
arm  was  broken. 

It  is  first  insisted  that  the  court  erred  in  admitting 
in  evidence  a  written  notice  to  the  Village  to  the  effect  that 
appellee  had  sustained  injuries  and  that  she  expected  to  institute 
this  suit  to  recover  damages  for  the  injuries  she  sustained. 
The  record  discloses  that  this  notice  was  addressed  to  the  Village 
of  Lomax  and  was  dated  September  17,  1932  and  attached  thereto  is 
the  following:   'I  personally  served  within  writ  upon  within  Village 
of  Lomax  by  reading  same  to   illiam  Bradford,  Clerk  of  said  Village 
of  Lomax  and  at  the  same  time  and  place  delivered  him  a  true  copy 
as  herein  commanded  this  22nd  September,  1932.  !•  L.  Davenport, 
Sheriff."  Mr.  Davenport  testified  th  t  he  was  Sheriff  at  the  time 
the  notice  was  served  and  had  been  since  December,  1930;  that  he 
knew  William  Bradford  and  that  the  return  was  correct.   While  he 
was  on  the  witness  stand  testifying,  he  was  asked  this  question; 
"And  you  served  a  copy  of  that  instrument  on  William  Bradford? % 
and  without  objection  answered  in  the  affirmative,  and  he  was  then 
asked:   ^As  Village  Clerk  of  the  Village  of  Lomax?",  and  again 
without  objection  answered  in  the  affirmative.   The  evidence  fur- 
ther disclosed  that  William  Bradford  was  Village  Olerk  on  September 
22,  193':.   in  addition  to  the  return  of  the  sheriff  there  also 
appears  the  following  endorsement  upon  this  notice:   "I  hereby 
acknowledge  service  of  above  and  within  notice  by  service  of  copy 
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this  19th  September  1932.   Frederick  H.  Lauder,  Village  Attorney". 
The  evidence  further  disclosed  that  this  signature  of  Frederick  H. 
Lauder  was  genuine,  and  he  was  the  Village  Attorney  and  appears 
in  this  court  as  attorney  for  appellant.   It  is  conceded  that  the 
contents  of  the  notice  embraced  the  statutory  requirements,  but 
appellant's  position  is  that  there  was  no  competent  evidence  to 
show  either  that  the  notice  was  ever  delivered  to  the  Village 
Clerk  or  filed  in  his  office.   In  support  of  this  contention  Ball 
v.  Peck,  43  111.  482,  and  Vennum  v.  Vennum,  56  111.  43d  are  cited. 
In  the  Vennum  case  the  court,  in  speaking  of  the  return  of  Thompson, 
a  constable,  on  a  notice  or  demand  to  quit  and  deliver  up  possess- 
ion of  the  premises  involved,  said:   "Thompson's  endorsement  was 
wholly  insufficient  to  prove  delivery  of  a  copy.   Proof  of  the 
handwriting  did  not  aid  in  the  slightest  degree.  No  endorsement 
upon  the  paper,  either  by  an  officer  or  by  a  private  person,  whether 
sworn  to  or  not,  that  a  eopy  had  been  delivered  constituted  proof 
of  such  fact.  *  *  *  Thompson  who  it  is  assumed  served  the  demand 
on  appellant j  to  whom  a  eopy  should  have  been  given,  might  have 
been  called  to  prove  that  the  lait  had  been  complied  with.'"  In 
the  Ball  case,  supra,  the  court  stated  that  the  person  who  served 
the  instrument  should  be  called  as  a  witness.   In  the  instant  case 
this  was  done.  Davenport,  the  Sheriff  who  served  the  notice  and 
subscribed  to  the  return,  testified  as  a  witness,  and  while  the 
statute  required  this  notice  to  be  filed  in  the  office  of  the  City 
Attorney  and  City  Clerk,  still  under  the  authorities  we  are  clearly 
of  the  opinion  that  the  provisions  of  the  statute  in  the  instant 
case  were  complied  with.  Richmond  v.  City  of  Marseilles,  190  111. 
App.  227;  Wolf  v.  City  of  Venice,  152  111.  App.  585.   Furthermore, 
the  objection  made  to  the  admission  in  evidence  of  this  exhibit 
was  general  and  not  specific  and  for  that  reason  there  was  no 
error  in  the  ruling  of  the  trial  court. 

It  is  next  contended  that  appellee  was  guilty  of  such 
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contributory  negligence  as  barred  a  recovery,  it  being  insisted 
taat  the  evidence  does  not  disclose  that  there  was  any  invitation, 
express  or  implied,  upon  the  Dart  of  appellant,  for  appellee  to 
leave  the  sidewalk  and  use  this  culvert  for  sidewalk  purposes. 
In  support  of  this  contention,  appellant  cites  White  v.  City  of 
Chicago,  120  111.  App.  607;  Brown  v.  City  of  Chicago,  135  111. 
App.  126;  City  of  Centralia  v.  Srouse,  64  111.  19,  and  Jaterbury 
v.  G:   M.  &  St.  ?.  Rjr. ,  207  111.  App.  575.   We  have  examined  these 
cases  and  read  the  evidence  in  this  record,  and  inasmuch  as  the 
judgment  must  be  reversed  for  erroneous  instructions,  we  will 
not  discuss  the  weight  of  the  evidence  upon  this  uestion.   The 
record  does  disclose,  however,  that  appellant  built  this  culvert 
several  years  before  the  accident  happened  and  no  repairs  had  been 
made  thereon.   Appellee  and  other  members  of  her  family  frequently 
used  this  culvert  in  crossing  the  street  at  this  point,  and  other 
witnesses  testified  that  they  had  used  it  in  crossing  and  had 
seen  others  do  the  same.   From  this  testimony  and  other  facts  and 
circumstances  in  evidence,  we  are  of  the  ooinion  no  error  was 
committed  by  the  trial  oourt  in  submitting  the  case  to  the  jury. 

It  is  next  insisted  that  the  trial  court  erred  in  refus- 
ing to  give  the  following  instruction  tendered  by  appellant,  viz: 
"You  are  instructed  that  if  you  believe  from  the  evidence  before 
you  that  the  place  where  the  accident  occurred  was  more  dangerous 
than  ordinary  sidewalks  and  that  the  plaintiff  knew  of  such  condi- 
tion, then  she  was  bound  to  use  more  than  ordinary  care  and  dili- 
gence to  avoid  accident;  and  if  in  such  ease  she  failed  to  use 
sudto  care  and  diligence  in  proportion  to  the  danger  she  can  not 
recover".   This  identical  instruction  was  tendered  to  the  trial 
court  in  the  case  of  the  President  and  Board  of  Trustees  of  the 
Town  of  Harvard  v.  Senger ,  54  111.  App.  225.   The  trial  court 
refused  the  instruction  and  the  Appellate  Court,  in  commenting 
upon  such  refusal  observed  that  it  stnted  the  lav  correctly  and 
that  it  was  error  to  refuse  it.   In  the  instant  case  the  eighteenth 
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given  instruction  on  behalf  of  appellant  told  the  jury  "that  before 
appellee  could  recover,  she  must  show  by  a  preponderance  of  the 
evidence  that  she  was  at  the  time  of  the  accident  complained  of, 
using  all  the  care  and  diligence  that  a  reasonable  person  would 
ordinarily  use  1b  passing  over  a  place  of  the  kind  described  by 
the  witness",  and  by  the  fourteenth  given  instruction  of  appellant, 
the  jury  were  told  that  if  they  believed  from  the  evidence  that 
the  plaintiff  was  injured  by  stepping  on  a  decayed,  rotten  or  broken 
plank  in  the  culvert  and  that  prior  to  receiving  her  injury  she 
had  knowledge  thereof,  that  then  the  jury  should  take  those  facts 
into  consideration  in  determining  whether  at  the  time  the  plaintiff 
was  injured  she  was  in  the  exercise  of  reasonable,  ordinary  pru- 
dence and  caution  for  her  own  safety.   The  thirteenth  given  in- 
struction of  aopellant  also  told  the  jury  that  before  appellee 
could  recover,  she  must  '-prove  by  a  oreponderance  of  the  evidence 
that  she  was  using,   t  the  time  of  the  accident,  all  the  care  and 
diligence  that  a  reasonable  person  would  ordinarily  use  in  passing 
a  place  of  that  description**,  and  the  nineteenth  instruction  given 
at  the  request  of  appellant  made  it  one  of  the  conditions  of  re- 
covery for  appellee  nto  prove  by  a  preponderance  of  the  evidence 
that  she  was  guilty  of  no  negligence  upon  her  part  which  contri- 
buted to  said  injury  and  was  at  the  time  of  said  injury,  if  any 
was  sustained,  in  the  exercise  of  ordinary  ere  and  caution  to 
avoid  being  injured". 

It  is  the  law,  aa  stated  in  Swalm  v.  City  of  Joliet, 
219  111.  App.  123,  that  one  who  uses  a  public  street  and  is  familiar 
with  its  conditions  must  use  reasonable  care  in  proportion  to  the 
danger,  if  any,  known  to  him.  And  if  one  knows  of  the  dangerous 
condition  of  a  sidewalk,  that  fact  would  call  for  the  exercise  of 
a  greater  amount  of  care  than  would  be  required  in  the  absence  of 
such  knowledge,  and  a  defendant  is  entitled  to  have  the  jury  in- 
structed that  the  plaintiff  should  be  held  to  that  degree  of  care 
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which  was  commensurate  with  his  or  her  knowledge  of  the  danger. 

In  the  instant  case,  the  tendered  instruction  left  it  to 
the  jury  to  determine  how  dangerous"  ordinary  sidewalks  ?ere,  and 
using  that  as  a  standard  Cor  comparison,  then  determine  how  dan- 
gerous the  place  was  where  the  accident  occurred.  Appellee,  under 
the  law  was  never  required  to  use  more  than  ordinary  care  and  dili- 
gence to  avoid  injury.   It  is  true  that  what  is  ordinary  care  de- 
pends upon  circumstances  and  situations,  but  this  instruction,  if 
given,   would  have  required  her  to  use  under  certain  conditions  more 
than  ordinary  care.   That  is  not  the  law.   City  of  Bunker  Hill  v. 
Pearson,  46  111.  ilpp.  47.   under  the  facts  as  disclosed  by  this 
record,  we  are  of  the  opinion  that  the  jury  was  fully  and  properly 
instructed  in  this  particular  and  no  reversible  error  was  committed 
by  the  trial  court  in  refusing  this  instruction. 

It  is  next  insisted  that  the  court  erred  in  its  given 
instructions  on  behalf  of  appellee.   Instruction  Ho.  2  told  the  jury 
that  "actual  notice  of  a  defect  or  obstruction  is  not  required  where 
a  defect  has  existed  for  such  a  period  of  time  that  the  authorities 
by  exercise  of  ordinary  care,  could  have  discovered  and  remedied  it.T' 
This  was  in  a  measure  an  abstract  proposition  of  law  arc',  might  be 
understood  by  the  jury  as  assuming  the  existence  of  a.  defect  or 
obstruction.   There  was  no  evidence  in  the  reeoi-d  of  any  obstruction 
and  this  instruction  should  have  been  refused.   Instruction  No.  4 
tola  the  jury  that  appellant  was  under  the  legal  duty  of  keeping 
its  streets  and  sidewalks  in  a  reasonable  s&fe  condition  for 
travel.   3y  instruction  IIo.  5  the  jury  were  told  that  It  is  the 
duty  of  appellant  'to  keep  such  part  of  its  nublic  streets  as 
are  commonly  used  by  foot  passen  ers  as  a  sidewalk,  with  the 
knowledge  of  said  village  that  the  same  are  so  used  and  have 
been  for  a  long  psriod  of  time  in  a  reasonably  safe  condition  and 
repair  for  the  safety  of  persons  who  have  occasion  to  pass  over  the 
same."  This  instruction  could  be  understood  by  the  jury  as  assum- 
ing that  this  street  where  appellee  w;  s  Injured  was  commonly  used 
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by  foot  passengers  es  a  sidewalk,  that  it  h.-:d  been  so  used  with 
tae  knowledge  of  appellant  for  a  long  time  end  that  it  m  s  the  duty 
of  appellant  to  keep  it  in  a  reasonably  safe  condition.   Instruction 
No.  3  tfilci  the  jury  that  it  r&s    the  duty  of  appellant  "to  keep  and 
maintain  the  street  in  u  stion  reasonably  safe  for  such  use  as 
streets  are  ordinarily  and  reasonably  intended  or  used  for." 

The  law  up&n  the  ouestion  of  the  liability  of  a  munici- 
pality for  injuries  sustained  by  one  who  uses  its  public  streets  has 
been  frequently  stated.   A  city  is  not  bound  t<i>  keep  its  streets 
absolutely  safe,  nor  is  it  required  to  keep  them  in  a  reasonably 
safe  condition.   All  that  is  recuired  of  a  municipality  is  to  use 
reasonable  care  to  keep  its  streets  reasonably  safe  for  ordinary 

travel  thereon  by  oersons  usin«  due  care  and  caution  for  their  own 

436 
safety.   Molway  v.  City  of  Chicago,  239  111.  stSsJ;  City  of  Salem  v. 

WebstKP,  192  111.  369;  Village  of  Lockport  v.  Liaht,  SSI  111.  35; 
Hanrahan  t.  City  of  Chicago,  283  111,  400;  City  of  Rock  Island  v. 
Gingles,  217  111.  185.   In  commenting  upon  an  instruction  which 
told  the  jury  that  it  was  the  duty  of  the  city  Imposed  by  law  to 
keep  its  streets  In  a  reasonably  safe  condition  for  oersons  walking 
and  driving  upon  them,  the  court  in  City  of  -lock  Island  v.  Gingles, 
suprc ,  said!    It  places  an  absolute  duty  on  the  city  to  keep  its 
streets  reasonably  safe  and  in  this  respect  was  erroneous.   We 
have  held  in  an  unbroks/i  line  of  oases,  beginning  with  Ciry  of  Rock- 
ford  v.  Ilildebrand,  61  111.  155,  and  continued  down  to  City  of  Salem 
v.  Webster,  192  111.  369,  that  a  city  is  only  required  to  use  reason- 
able care  and  diligence  to  keep  its  streets  in  e  reasonably  safe  con- 
dition and  repair  for  travel,  and  that  When  it  has  exercised  that 
degree  of  diligence,  it  is  not  liable  for  injury  sustained  on 
account  of  defects  or  obstructions  in  the  same". 

Instruction  No.  6  recognised  the  true  rale  as  it  told  the 
jury  "that  ii  is  the  duty  of  a  village  in  this  stete  to  use  reason- 
able caro  to  keep  its  streets  in  a  reasonably  safe  condition  for 
public  travel,  by  those  who  are  in  trie  exercise  of  ordinary  care  for 
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their  own  safety. T'     Wkile  appellant  insists  that  the  latter  part 
of  this  instruction  is  objectionable,  still  it  was  approved  in 
"raham  v.  City  of  Roekford,  238  111.  814,  217. 

In  the  instant  case,  appellant  is  not  In  a  position  to 
complain  of  that  portion  of  appellee's  instructions  which  stated 
that  it  was  the  duty  of  appellant  to  keep  its  streets  and  sidewalks 
in  a  reasonably  safe  condition  for  pedestrians,  as  by  its  instruet- 
ions  To.  12,  16  and  17  the  same  obligation  was  laid  upon  appellant. 

Appellee  insists  that  inasmuch  as  the  procedure  outlined 
in  the  Civil  Practice  Act  with  reference  to  the  manner  of  instructing 
the  jury  was  not  followed,  aopellant  has  therefore  -waived  its  right; 
to  question  the  correctness  of  the  instructions.   While  there  is 
nothing  in  the  record  to  show  that  the  parties  stipulated  that  the 
court  should  instruct  under  the  former  practice,  still  as  a  matter 
of  fact  that  was  done.   The  record  discloses  that  at  the  conclusion 
of  the  evidence  counsel  for  the  respective  parties  submitted  in- 
structions to  the  court  in  accordance  with  the  practice  prior  to 
January  1,  1934  and  the  court  appropriately  marked  them  either 
"given"  or  "refused"  and  read  the  ;jiven  instructions  to  the  jury, 
in  accordance  with  the  former  practice.   The  record  further  discloses 
that  to  the  giving  of  each  instruction  tendered  by  appellee,  exception 
was  taken  by  appellant,  and.  we  are  of  the  opinion  that  to  hold  that 
appellant  is  not  now  in  a  position  to  question  the  correctness  of 
the  court's  rulings  upon  the  instructions  would  be  manifestly  unfair. 

It  is  finally  insisted  that  the  verdict  was  excessive, 
bub  inasmucn  as  this  case  must  again  be  tried,  there  is  no  necessity 
for  us  to  disc-'.ss  this  contention. 

For  the  errors  indicated,  the  judgment  of  the  Circuit 
Court  is  reversed  and  this  cause  remanded. 

Reversed  and  Reminded. 
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STATE    OF   ILLINOIS, 

second  distbict  I.  JUSTUS  L.  JOHNSON.  Clerk  of  the  Appellate  Court,  in  and 

for  said  Second  District  of  the  State  of  Illinois,  and  the  keeper  of  the  Eeeords  and  Seal  thereof,  do  hereby 

certify  that  the  foregoing  is  a  true  copy  of  the  opinion  of  the  said  Appellate  Court  in  the  above  entitled  cause, 

of  record  in  my  office. 

In  Testimony  Whereof,  I  hereunto  set  my  hand  and  affix  the  seal  of  said 

Appellate  Court,  at  Ottawa,  this day  of 

in  the  year  of  our  Lord  one  thousand  nine 

hundred  and  thirtv- 


Clerk  of  the  Appellate  Court 

(73815 — 5M — 3-32) 
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AT  A  TERM  OF  THE  APPELLATE  COURT, 


f 
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Begun  and  held  at  Ottawa,  on  Tuesday,  the  second  day  of  October, 
the  year  of  our  Lord  one  thousand  nine  hiuidred  and  thlr'^-f ;; 
within  and  for  the  Second  District  of  the  State  of  Illinois: 

Present--  The  Ken.  FEED  0.  WOLFE,  Presiding  Justice. 
Hon.  FSAKELIH  R.  POYE,  Justice. 


m 


Hon.  BLAISE  HUFFMAN,  Justice. 
JUSTUS  L.  JOHNSON,  Clerk. 
E.  J,  WELTER,  Sheriff. 
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BE  IT  REMEMBERED,  that  afterwards,  to-wit:  On 
IAN  l  7  lc35   *^e  °Pini°n  °^  'bne  Court  was  filed  in  the 
Clerk's  office  of  aaii  Court,  in  the  words  and  figures 
following,  to-wit: 


Gen.  He.  8889  Agenda  No.  44 

In  the  Appellate  Court  of  Illinois 
Second  District 

October  Term,  A.   D.  1934 


Appeal  from  the  Circuit  Court 
of  Lake  County- 


Mar  cus  0.  Kagy, 

Appellee, 

vs. 

Robert  Luke,  et  al, 

(Samuel  A.  evin  and  Harriett 

L.  Sevin, 

Appellants) 

DOVE  -  J. 

Marcus  0.  Kagy,  since  deceased,  filed  a  bill  in  the 
Circuit  Court  of  Lake  County  to  foreclose  a  first  mortgage  trust 
deed  and  notes  owned  by  him  in  the  principal  sum  of  ''8500.00,  dated 
May  10,  1928  and  executed  by  Robert  Luke  and  Miriam  Luke,  his  wife. 
The  real  estate  is  located  in  Y/aukegan.   Luke  was  a  building  con- 
tractor.  He  had  dealt  with  the  cross-complainant,  The  North  Shore 
Lumber  and  Supply  Company,  cross -appellant  herein.   In  the  trans- 
actions shown,  Luke  obtained  loans  as  mortgagor  and  the  cross- 
appellant  supplied  him  his  materials.   The  loans  on  the  buildings 
were  negotiated  by  appellant  Samuel  A.  Sevin  and  Harold  Shlensky. 
The  latter  paid  the  money  obtained  on  the  loan  to  Sevin  for  the 
cross-aopellant  and  Luke  obtained  his  money  from  them.   Sevin  was 
an  officer  and  director  <sff  the  cross-appellant  and  was  active  in 
its  management.   Luke  bought  the  lot  in  question  in  March,  1928 
and  made  application  for  a  $8500.00  first  mortgage  loan  and  a 
$3,000.00  second  mortgage  loan  on  the  property  through  Sevin  for 
the  purpose  of  Building  a  two-family  apartment.   This  application 
was  made  to  the  firm  of  M.  Shlensky  and  Sons.   On  May  10,  1928 
the  trust  deed  and  notes  for  $8500.00  were  executed  and  delivered 
and  they  were  later  sold  by  Shlensky  and  Sons  to  the  Fidelity 
Trust  and  Savings  Bank,  from  which  Marcus  0.  Kagy  purchased  them. 
Interest  was  paid  on  the  mortgage  indebtedness  of  $8500.00  until 
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May  10,  1930.   The  amplication  for  the   second  mortgage  loan  for 
$3,000.00  was  not  granted.   Shlensky  and  eons  paid  $5,000.00  to 
Sevin  out  of  the  proceeds  of  the  sale  of  the  loan,  by  checks  later 
endorsed  by  both  C evin  and  the  cross-appellant.   Luke  began  build- 
ing operations,  but  about  ITove  ber  1928  ceased  work.   He  and  his 
wife  removed  to  "  isconsin  and  on  November  17,  1929  executed  a  deed 
to  the  premises.   The  record  shows  that  deed  was  made  to  Samuel  A. 
and  Harriett  L.  Levin,  his  wife.   The  bill  was  filed  because  of 
ftlleged  defaults  in  payment  of  interest  and  of  the  1928  and  1929 
taxes  on  the  mortgaged  premises.   The  North  Chore  Lumber  and  Supply 
Company  filed  its  intervening  petition,  by  which  it  set  up  a  claim 
to  a  mechanic's  lien  on  the  mortgaged  premises  in  the  amount  of 
$10,000.00.   After  this,  appellee  amended  his  bill  of  complaint  and 
alleged  that  Sevin  and  wife  received  this  conveyan.ce  for  the  benefit 
of,  and  held  the  title  as  trustees  for  the  lumber  and  supply  company. 
The  amendment  also  set  out  the  filing  of  a  claim  for  lien  by  the 
cross-appellant  on  May  27,  1931.   Sevin  and  his  wife  thereupon 
amended  their  answer  to  the  bill  and  denied  that  they  were  trustees 
foe  the  cross-appellant.   The  findings  of  the  Master  were  in  favor 
of  the  appellee.  Objections  were  overruled  by  him  and  stood  as 
exceptions  to  his  report  and  upon  a  hearing,  the  chancellor  over- 
ruled these  exceptions,  approved  the  findings  of  the  '''.aster  and 
en'ered  a  decree  in  f&vor  of  appellee. 

The  foregoing  statement  of  facts  is  taken  from  the  opinion 
of  the  Supreme  Court,  Kagy  vs.  Luke,  357  111.  512,  to  which  court 
this  appeal  was  originally  taken,  but  the  cause  was  transferred  to 
this  court,  the  Supreme  Court  holding  that  the  litigation  embraced 
only  the  enforcement  of  liens  on  real  estate  and  did  not  directly 
involve  a  freehold. 

The  evidence  disclosed  that  in  March,  1928  Luke  became 
the  owner  of  the  premises  involved  in  this  proceeding  and  at  that 
time  they  were  unimproved.   On  April  13,  1^28  he  executed  a  written 
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application  for  a  loan  addressed  to  M.  Shi en sky  and  Sons,  Chicago, 
who  were  mortgage  bankers  or  brokers.   Harold  Shlensky  was  general 
manager  of  the  firm  and  he  and  Samuel  Sevin  were  present  when  the 
application  was  made  by  Luke.   Sevin  and  Shlensky  had  an  arrange- 
ment whereby  the  commissions  for  procuring  or  negotiating  the  loan 
were  to  be  divided  betvreen  them.   By  this  application,  Shlensky 
was  authorized  to  negotiate  a  first  mortgage  loan  of  $8500.00  for 
five  years,  Luke  agreeing  to  pay  £>f0   on  the  amount  procured  as  a 
commission  for  negotiating  the  same,  together  with  all  other  inci- 
dental expenses  in  connection  therewith.   Pursuant  to  this  applica- 
tion, Luke  and  his  wife,  on  May  10,  1928,  executed  thirteen  princi- 
pal notes,  two  for  0250. 00  each,  six  for  $500.00  each  and  five  for 
$1,000.00  each.   These  notes  were  payable  to  the  order  of  the  bearer 
and  to  secure  the  payment  thereof  they  executed  8  deed  of  trust  to 
the  Qhicago  Title  and  Trust  Company  vas  trustee,  covering  the 
premises  involved  herein.   These  note;:  and  trust  deed  were  sold  by 
Shlensky  to  the  Fidelity  Trust  and  Savings  Bank  within  thirty  days 
after  May  10,  1928,  the  bank  paying  therefor  §8500.00  and  the  accrued 
interest  thereon  to  Shlensky.   Later  Kagy  bought  them  for  their  face 
value  and  accrued  interest  from  the  bank.   After  the  trust  deed  and 
notes  were  sold  to  the  Fidelity  Trust  and  Savings  Bank,  Shlensky, 
at  the  request  of  Luke,  paid  to  Samuel  Sevin,  on  October  6,  1952, 
$5,000.00.   Levin  was  at  that  time  a  director  and  president  of 
cross-appellant,  the  North  Shore  Lumber  and  Supply  Company,  and  it 
received  the  proceeds  of  these  checks  and  credited,  the  same  upon 
Luke's  account  with  them  for  materials  which  went  into  the  con- 
struction of  the  dwelling. 

The  evidence  further  discloses  that  Robert  Luke  entered 
into  an  oral  contract  with  North  Shore  Lumber  and  Supply  Company 
by  the  terras  of  which  the  Lumber  and  Supply  Company  were  to  fur- 
nish Materials  for  the  erection  of  the  dwelling  upon  the  premises 
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involved  in  this  proceeding,  and  in  April,  1928,  Luke  commenced  the 
construction  thereof  and  continued  until  November,  1928,  at  which 
time  the  building  was  not  completed,  winter  had  set  in,  the  second 
mortgage  had  been  cancelled  and  there  was  not  sufficient  money- 
available  to  go  ahead  and  complete  it.  At  that  time  Luke  owed 
the  Supply  Company  approximately  $4500.00,  and  Luke  never  did  any 
further  work  on  the  building,  but  went  to  Genoa  City,  Wisconsin, 
where  he  remained  until  November,  1929.  in  November,  1929  Luke 
and  his  wife  executed  a  blank  deed  to  the  premises  in  question 
and  mailed  the  deed  to  North  Shore  Lumber  and  Supply  Company.  This 
deed  was  afterwards  dated  November  17,  1929  and  filled  out  by  inp 
serting  the  description  of  the  premises  involved  herein  and  the 
name  of  Samuel  A.  Sevin  and  wife  as  grantees,  and  it  was  the  under- 
standing of  Luke  that  North  Shore  Lumber  and  Suppljr  Company  was  to 
take  title  and  it  was  executed  with  the  understanding  that  it  was  to 
be  accepted  by  cross-appellant  in  satisfaction  of  the  amount  due 
it.   On  September  3,  1930  Samuel  A.  Sevin  entered  into  a  written 
agreement  with  the  Lumber  and  Supply  Company,  in  which  Sevin  was 
designated  as  the  owner  and  North  Shore  Lumber  and  Supply  Company, 
designated  as  a  contractor,  by  the  terms  of  which  the  contractor 
agreed  to  supply  all  labor  and  material  for  the  completion  of  the 
dwelling  and  in  return  the  owner  assumed  the  $4500.00  indebtedness 
due  from  Luke  and  agreed  to  pay  the  contractor  for  completing  the 
dwelling  the  sum  of  $5500*00,  making  a  total  of  $10,000.00,  and  it 
is  a  lien  for  this  amount  which  cross-appellant  is  endeavoring  to 
assert  in  this  proceeding.   The  North  Shore  Lumber  and  Supply  Com- 
pany undertook  the  completion  of  the  building  and  did  burnish  the  mat- 
erial and  labor  there#r,  and  on  May  27,  1931  filed  its  claim  for  a 
lien  for  | 10,000.00. 

The  evidence  Gurther  disclosed  that  of  the  proceeds  of 
the  ...''8500.00  loan,  Shlensky  paid  cross-appellant  $5,000.00  for  Luke 
and  that  the  balance  is  still  held  by  Shlensky,  who  testified  that 
he  is  willing  to  pay  the  same  in  the  event  the  cross-appellant's 
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claim  for  a  lien  is  dismissed. 

From  this  evidence,  xtes  the  Master  found  that  there  had 
been  a  default  in  the  payment  of  interest  and  taxes,  that  complain- 
ant had  elected  to  declare  the  entire  amount  due  and  found  that  on 
December  IS,  1932,  there  was  due  the  complainant  Kagy  $6,076.54, 
being  $5,006.00  principal,  $55.39  paid  by  the  complainant  to  re- 
deed  the  premises  from  taxes  on  September  11,  1931,  $76.97  taxes 
paid  by  the  complainant  on  July  g,  1931,  interest  on  tax  payments 
#12.50,  #30.50  for  continuation  of  abstract  of  title,  fS.QQ  for 
photostatic  oopies,  -10.50  for  stenographic  fees,  $600.00  solici- 
tor's fees,  the  balance  of  $287.68  being  interest  on  the  principal 
sum  to  that  date.   The  Master  further  found  that  the  sum  of  "4500.00 
due  cross-appellant  when  Luke  abandoned  the  construction  of  the 
dwelling  was  satisfied  by  the  deed  from  Robert  Luke  and  wife  to 
Samuel  A.  Sevin  and  rife;  that  amuel  A.  Sevin  and  wife  held  title 
to  said  premises  for  the  use  and  benefit  of  the  Lumber  ana  Supply 
Company  and  that  the  Lumber  and  Supply  Company  were  the  equitable 
owners  thereof  and  that  legal  title  was  held  by  Samuel  A.  Sevin 
and  wife  as  trustees  for  the  Lumber  and  Supply  Company  and  that 
inasmuch  as  the  Lumber  and  Supply  Company  are  the  equitable  owners 
of  the  premises,  it  was  not  entitled  to  any  lien  for  labor  and 
material  furnished  on  its  own  property  and  t$rat  the  agreement  of 
September  3,  1930  between  evin  and  cross-appellant  was  unenforce- 
able as  the  cross-complainant  was  that  that  time  the  equitable 
owner  of  the  premises. 

A  decree  was  entered  in  accordance  with  the  recommendations 
of  the  Master  and  from  this  decree,  Samuel  A.  Serin  and  Harriett  L. 
Sevin  have  appealed  and  North  ? hore  Lumber  and  Shpply  Company  have 
filed  a  cross  appeal.   It  is  insisted  by  amuel  A.  ;  evin  and 
Harriett  L.  L-evin  that  they  are  the  equitable,  as  well  as  the  legal 
owners  of  the  premises;  that  there  was  no  default  in  the  provisions 
of  the  mortgage  and  therefore  the  suit  was  prematurely  brought  and 
that  the  trust  deed  was  usurious.   On  behalf  of  the  North  Shore 
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Lumber  and  Supply  Company,  it  is  insisted  that  the  court  erred  in 
dismissing  its   cross-petition  for  s  lien,  as  its  lien  is  superior 
to  that  o?  the  original  complainant,  and  that  it  Is  neither  the 
legal  or  equitable  owner  of  the  premises,  but  that  the  premises  are 
the  property  of  Samuel  A.  Levin  and  Harriett  L.  Serin. 

Th3  original  bill  was  filed  March  51,  1931.   It  alleged 
&hat  the  interest  hed  been  paid  up  to  and  including  May  10,  1920 
but  that  the  interest  due  Uoveraber  10,  1930  has  not  been  paid, 
that  the  premises  were  sold  for  the  general  taxes  of  1928  and 
were  forfeited  to  the  state  for  non-payment  of  the  19  29  general 
taxes.   By  the  provisions  of  the  trust  deed,  the  grantors  agreed 
to  pa&  the  interest  when  due  and  all  taxes  as  the  same  became  due 
and  not  to  permit  the  premises  to  be  sold  for  non-payment  of  taxes 
and  in  default,  gsve  the  holder  the  right  to  elect  to  declare  the 
principal  sum-  due  and  recover  the  same  by  foreclosure.   Without 
objection,  John  N.  Thornburn  testified:  "Default  was  made  in  the 
payment  of  the  interest  note  due  November  10,  1950,  that  the 
plaintiff  elected  to  declare  the  principal  indebtedness  immediately 
due  and  payable,  that  default  was  also  made  under  the  terms  of  the 
trust  deed,  in  the  failure  of  the  owner  to  pay  the  general  taxes 
for  the  year  1928,  and  because  of  default  in  payment  thereof,  the 
pcooerty  described  in  the  complaint  was  sold  for  non-payjiient  of 
the  general  taxes;  farther  default  was  made  in  the  payment  of  the 
general  taxes  for  the  year  1929,  and  that  the  property  as  afore- 
said has  been  forfeited  to  the  State  of  Illinois  because  of  the 
non-payment  of  said  taxes".   The  evidence  therefore  sustained  the 
allegations  of  the  bill,   furthermore,  the  answer  of  the  Kevins 
did  not  deny  the  allegations  of  the  bill  with  reference  to  the 
defaults  therein  alleged  and  there  is  no  merit  in  the  contention 
of  appellants  that  the  suit  was  prematurely  brought. 

Counsel  for  appellants  state  that  the  record  discloses 
that  appellee  received  7$  interest  for  two  years  on  the  principal 
sum  of  §8500.00,  which  woulf3  amount  to  f-1190.00  and  as  the  decree 
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found  he  was  only  entitled  to  interest  on  the  principal  sum  of 
$5,000.00,  he  received  an  equivalent  of  11  interest  per  annum  and 
that  therefore  the  loan  was  usurious.   We  have  searched  the  record 
and  fail  to  find  that  there  is  any  evidence  that  anyone  ever  paid 
interest  aggregating  $1190,00.   The  only  evidence  upon  this  question 
was  offered  by  appellee  to  the  effect  that  interest  coupons  one 
to  five  inclusive  were  paid.   The  uncontradicted  evidence  is  that 
Luke  employed  fevin  and  Shlensky  to  negotiate  this  loan,  which  he, 
Luke,  executed,  that  the  Fidelity  Trust  and  Savings  Bank  bought  it 
from  Shlensky  and  that  apuellee  paid  the  bank  therefor  the  face 
value  and  accrued  interest  thereon,  and  that  Shlensky  and  revin 
had  an  arrangement  whereby  they  were  to  divide  the  commissions, 
Shlensky  and  fevin  were  Luke's  appointed  agents  to  negotiate  this 
loan.   They  did  so  and  with  a  part  of  the  proceeds  thereof  Shlensky 
paid  cross-appellant  $§,000.00  and  the  balance  is  still  in  Shlensky' s 
hands.  Sevin  is  the  only  one  here  complaining  of  kxbkk  usury  and 
he  was  not  an  obligor  upon  the  notes  and  while  he  now  appears  to 
be  the  owner  of  the  legal  title,  the  evidence  is  uncontradicted 
that  the  conveyance  was  made  by  Luke  for  the  benefit  of  cross-sass 
appellant  and  for  the  sole  pureose  of  discharging  his  indebtedness 
to  it.  Furthermore,  Luke  defaulted.   Re  is  not  here  complaining 
of  usury  and  usury  is  a  personal  defense.   Hibernian  Banking  Assn. 
v.  Davis,  295  111.  537.   In  Hirsch  v.  Arnold,  318  111.  SB,  cited 
and  relied  upon  by  appellant,  the  defense  of  usury  was  raised  and 
pleaded  by  the  maker  of  the  mortgage  sought  to  be  foreclosed  and 
there  is  nothing  said  in  that  case  or  in  First  National  Bank  v. 
Drew,  226  111.  522,  also  cited  by  appellant,  in  conflict  with  what 
is  said  in  Hibernian  Banking  Assn.  v.  Davis,  supra.   Counsel  for 
Sevin  further  insist  that  a  charge  of  6%  commission  in  addition 
to  the  i%   interest  rate  makes  the  transaction  usurious,  insisting 
that  the  evidence  discloses  that  Shlensky  used  his  own  money  in 
the  transaction.   The  evidence  is  that  hlensky  has  not  deducted 
as  yet  an$r  commission  and  that  before  any  sum  was  paid  out  the  loan 
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had  been  negotiated  and  the   commission  earned.      Furthermore,   Sevin 
occupies  rather   an  anomalous  position  in   this  respect,    as   he   is 
here     insisting   that   the   transaction  was  usurious,   hut   if  it  -was, 
the   evidence  is   to   the  effect   that   he  was   to   share   in  the  usury. 
The  Master   and  the   chancellor   found  that  the  transaction  was  not 
tainted  with  usury  and  their   findings   are  in  accordance  with  the 
evidence. 

It   is  next  insisted  by  appellants   and  by  cross-appellant 
that   the   evidence  does  not  sustain  the   decree,    which  finds   that 
Samuel  A.    and  Harriett  L.    Gevin  hold  trie   title   to   these  premises 
as   trustee   for   cross-appellant.      The   evidence  upon  this   question 
conclusively  shows  Robert  Luke's   intention   to   convey   to   cross- 
appellant   to  whom  he  was   indebted  for   the  purpose  of  extinguishing 
that   indebtedness   and  when  the  names  of  Samuel  A.    and  Harriett   L. 
Sevin  were  inserted  as  grantees   there  was  a  departure  from  the 
authority  expressed  by  Luke,   whose   testimony  stands  uncontradicted 
and  is   corroborated  by   the  fact   that  no   consideration  over  passed 
from  Sevin  to   Luke  although  Sevin  insists    that  he   personally  assumed 
to  pay  Luke's  indebtedness   to  cross-appellant.      Sevin  never  did  pay 
thij-3   indebtedness   and  no   transfer   thereof  was   e-yer  made  from  Luke's 
account  to  Sevin  on   the  books   of   cross-appellant  and  the   conduct  of 
cross-appellant  in  seeking  a  lien  for  $10,000.00   is  not  sx&  consist- 
ent with  Sevin1 s   position  that  he   assumed  payment   of   -4500.00  of 
this  amount.      The  finding  of   the  iiaster  and  decree  of  the   chancellor 
in  this  particular   is  abundantly  supported  by  the  evidence. 

It   is   finally  insisted  by  counsel  for   cross-appellant   that 
it   furnished  material  which  entered   into  the   completion  of  the 
dwelling  and   that   it   is   therefore   entitled  to   the   en  for  cement  of 
its   lien.      What  we   have   already   said  disooses   of   this   contention. 

We   find  no  reversible   error   in   this  record,    and   the   decree. 
of  the   lower   court  is   therefore   affirmed. 
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STATE    OF   ILLINOIS, 

second  district  I.  JUSTUS  L.  JOHNSON".  Clerk  of  the  Appellate  Court,  in  and 

for  said  Second  District  of  the  State  of  Illinois,  and  the  keeper  of  the  Eecords  and  Seal  thereof,  do  hereby 

certify  that  the  foregoing  is  a  true  copy  of  the  opinion  of  the  said  Appellate  Court  in  the  above  entitled  cause. 

I  of  record  in  my  office. 

In  Testimony  Whereof.  I  hereunto  set  my  hand  and  affix  the  seal  of  said 

Appellate   Court,  at   Ottawa,  this day  of 

in  the  year  of  our  Lord  one  thousand  nine 

hundred  and  thirty- 


CJerl-  of  the  Appellate  Court 
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M.  N.  Hollander  &  Co.,  an  Illinois  Corporation,  Appel- 
lant, v.  Edward  J.  Hughes,  Secretary  of 
State  of  Illinois,  Appellee. 

Appeal  from  Circuit  Court,  Sangamon  County 

ooro»raTBEM,1934     27g  IeA.  633 


Gen.  No.  8844 


Agenda  No.  10 


Mr.  Justice  Fulton  delivered  the  opinion  of  the 
Court. 

The  Appellant  applied  to  the  Secretary  of  State  for 
registration  as  a  dealer  and  broker.  After  an  order 
was  entered  by  Appellee  denying  the  application  the 
case  was  appealed  to  the  Circuit  Court  of  Sangamon 
County  for  a  review  of  said  order.  Upon  such  appeal 
the  Circuit  Court  affirmed  the  order  of  the  Secretary 
of  State,  Appellee,  and  the  record  made  in  that  Court 
is  by  appeal  brought  to  this  Court  for  review. 

The  petition  was  filed  in  the  Sangamon  County  Cir- 
cuit Court  on  September  5,  1933,  in  compliance  with 
Section  23G  of  the  Illinois  Securities  Act,  which  pro- 
vides that  the  action  of  the  Secretary  of  State  in  re- 
fusing to  register  any  dealer  and  broker  shall  be  sub- 
ject to  review  in  the  Circuit  Court  of  Sangamon  County 
in  the  same  manner  and  with  the  same  rights  as  pro- 
vided in  Section  18  of  the  Act.  Section  18  states  that 
any  person  feeling  aggrieved  may  file  his  petition  with- 
in thirty  days  thereafter  against  the  Secretary  of  State 
as  defendant  to  review  his  action  in  refusing  to  regis- 
ter applicant  as  a  dealer  and  broker  under  the  Act. 

Section  23E  of  the  Illinois  Securities  Act  provides 
that  the  registration  of  a  dealer  or  broker  may  be  re- 
fused after  five  days  notice  and  opportunity  for  hear- 
ing given  by  the  Secretary  of  State  if  the  Secretary  of 
State  shall  determine  that  such  applicant  or  registrant 
so  registered,  or  any  officer,  director,  member  or  part- 
ner, manager  or  trustee  thereof 

"(F)  Has  made  or  is  making  misrepresentation 
of  any  essential  or  material  fact  to  the  Secretary  of 
State,  or  has  violated  the  provision  of  the  laws  of 
any  foreign  State  regulating  the  sale  of  securities 
therein  or  has  violated  the  provision  of  this  Act  or 
any  order,  rule  or  regulation  of  the  Secretary  of 


U 


■ 
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State  pertaining  to  the  enforcement  of  this  Act., 

"(H)  Is  not  of  good  business  repute." 
The  order  of  the  Secretary  of  State  which  was  af- 
firmed by  the  Circuit  Court  of  Sangamon  County  found 
upon  investigation  that  Appellant  or  its  officers  or  di- 
rectors had  made  misrepresentation  of  an  essential  or 
material  fact  to  the  Secretary  of  State  as  follows : 

"(A)  M.  N.  Hollander,  President  of  M.  N.  Hol- 
lander &  Company  stated  under  oath  to  the  Secretary 
of  State  on  July  19,  1933,  that  he  did  not  know  Mrs. 
Helen  E.  Mallette,  of  Garden  Grove,  Iowa ;  had  never 
sold  securities  to  her  and  that  there  never  was  a 
complaint  against  him  relative  to  such  sales.  Where- 
as, evidence  brought  in  the  investigation  shows  that 
M.  N.  Hollander  sold  securities  to  Mrs.  Helen  Mal- 
lette and  that  a  complaint  was  filed  against  him  in 
Iowa,  relative  to  the  transactions  with  Mrs.  Helen 
Mallette." 

Further  findings  in  the  order  state  that  M.  N.  Hol- 
lander, President  of  Appellant  stated  to  the  Secretary 
of  State  that  he  had  never  worked  for  Victor  J.  Silli- 
man  Company,  Inc.,  whereas  the  evidence  disclosed 
such  employment  and  sales  of  securities  by  misrepre- 
sentation to  one  J.  B.  Synhorst  of  Des  Moines,  Iowa, 
on  or  about  March  31,  1931. 

Also  that  M.  N.  Hollander  had  made  further  contra- 
dictory statements  under  oath  about  his  employment 
for  Mathias  and  Pulks  of  Peoria,  Illinois.  Also  that 
the  said  M.  N.  Hollander  &  Company  or  its  officers  or 
directors  were  not  of  good  business  repute  because  of 
their  previous  employment  with  firms  or  Corporations 
whose  tactics  in  the  sale  of  securities  have  tended  to 
work  fraud  upon  investors. 

The  chief  contention  of  Appellant  is  that  there  is  no 
foundation  whatsoever  in  the  record  to  substantiate 
such  findings  and  that  the  same  are  not  based  on  ma- 
terial facts. 

A  trial  in  the  Circuit  Court  is  not  de  novo  but  is  to 
ascertain  if  the  order  or  rule  of  the  Secretary  of  State 
is  wrongful  or  unreasonable.  Choate  v.  Commerce 
Commission  309  111.  248.  The  order  entered  is  within 
the  discretion  of  the  Secretary  of  State  and  the  exer- 
cise of  such  discretion  therefor  is  not  subject  to  review, 
except  for  an  abuse.  Fidelity  Investment  Assn.  v. 
Emmerson  235  App.  518.  Section  18  of  the  Illinois 
Securities  Act  further  provides  that ' '  Merely  technical 
irregularities  in  the  procedure  of  the  Secretary  of 
State  shall  be  disregarded,  and  the  burden  of  proof  on 
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all  questions  in  controversy  shall  rest  upon  the  peti- 
tioner." 

The  testimony  in  the  record  consists  of  the  examin- 
ation of  M.  N.  Hollander  and  Albert  L.  Ancel,  owners 
of  the  stock  and  officers  in  Appellant  Company,  to- 
gether with  documentary  evidence,  all  taken  before  one 
of  Appellee's  Commissioners.  M.  N.  Hollander  denied 
on  the  witness  stand  that  he  ever  knew  Mrs.  Helen  E. 
Mallette  of  Garden  Grove,  Iowa,  or  that  he  had  ever 
sold  her  any  securities  or  that  any  complaint  had  ever 
been  made  by  Mrs.  Mallette  in  connection  with  his  sale 
of  securities  to  her,  while  in  the  employ  of  the  D.  A. 
Dobry  Securities  Company.  Letters  written  by  this 
Company  to  Mrs.  Mallette,  indicating  that  Hollander 
had  sold  Mrs.  Mallette  a  large  amount  of  the  preferred 
Dobry  Stock  and  in  answer  to  a  complaint  by  her  of  a 
failure  to  receive  dividends  as  well  as  a  letter  written 
by  said  Company  to  the  attorney  for  Mrs.  Mallette 
were  all  introduced  in  evidence  and  all  referred  to  sales 
of  Dobry  Securities  by  Hollander  to  Mrs.  Mallette.  The 
contention  of  Appellant  that  these  letters  are  not  com- 
petent evidence  because  the  witnesses  were  not  per- 
sonally present  and  no  opportunity  was  offered  for 
cross  examination  is  without  merit  because  the  Com- 
missioner conducting  the  hearing  offered  to  delay  the 
same  and  take  depositions  to  clear  up  the  inference  of 
misrepresentation  made  in  the  letters  but  this  offer 
was  refused  by  counsel  for  Appellant. 

The  evidence  introduced  in  support  of  £he  other  find- 
ings in  the  order  of  Appellee  touching  the  contradic- 
tory statements  made  by  said  officers  and  denials  by 
them  of  employment  with  firms  whose  tactics  in  the  sale 
of  securities  had  tended  to  work  fraud  on  investors 
standing  by  itself  would  not  be  sufficient  in  our  judg- 
ment to  warrant  a  refusal  by  Appellee  to  issue  the 
license  applied  for  but  the  Mallette  incident  was  serious 
enough  to  warrant  further  inquiry  and  the  testimony 
of  M.  N.  Hollander  denying  any  knowledge  of  such 
transaction  coupled  with  the  refusal  to  take  depositions 
amounted  to  a  misrepresentation  of  an  essential  or 
material  fact.  Statements  made  by  the  Commissioner 
of  Appellee  on  the  hearings  as  to  the  possibility  of  a 
license  being  issued  subject  to  cancellation  later  on  if 
evidence  of  fraud  and  misrepresentation  is  developed 
on  the  part  of  Appellant's  officers  were  not  binding 
upon  Appellee.  We  do  not  agree  with  Appellant  that 
the  burden  of  proof  was  upon  Appellee  to  show  fraud 
and  misrepresentation  on  the  part  of  Appellant  in  the 
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same  manner  and  by  the  same  rules  of  evidence  that 
govern  the  proof  in  a  case  at  law  before  a  Court.  The 
Court  in  a  case  of  this  character  should  not  usurp  legis- 
lative or  administrative  functions  by  setting  aside  a 
legislative  or  administrative  order  on  its  own  concep- 
tion of  the  wisdom  of  it.  W.  C.  &W.  R.  R.  Co.  v.  Com- 
merce Commission  309  111.  412.  In  the  same  case  the 
Court  said  "Orders  of  the  Commission  are  entitled  to 
great  weight,  and  can  be  set  aside  only  if  arbitrary  or 
unreasonable  or  in  clear  violation  of  a  rule  of  law." 
The  record  does  not  disclose  to  us  that  the  action  of 
Appellee  was  unreasonable  or  wrongful. 

The  judgment  of  the  Circuit  Court  of  Sangamon 
County  and  the  order  of  Appellee  are  therefore 
affirmed. 

Judgment  Affirmed. 

(Five  pages  in  original  opinion) 
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Mollie  A.  Knochel,  Administratrix  of  the  Estate  of 

William  M.  Knochel,  deceased,  Appellee,  v.  The 

City  of  Lincoln,  a  Municipal  Corporation, 

and  Central  Illinois  Electric  and 

Gas  Company,  a  Corporation, 

Appellants. 

Appeal  from  Circuit  Court  of  Logan  County. 

October  Term,  A.  D.  1934. 


Gen.  No.  8852 


Agenda  No.  16 


Mr.  Justice  Fulton  delivered  the  opinion  of  the 
Court. 

This  was  an  action  brought  by  Mollie  A.  Knochel, 
as  Administratrix  of  the  Estate  of  William  M. 
Knochel,  deceased,  for  damages,  under  the  Statute, 
for  the  next  of  kin.  Appellants  were  joined  as  defend- 
ants. The  next  of  kin  of  the  decedent  were  Mollie 
A.  Knochel,  his  widow,  Paul  Knochel,  a  son,  and 
Marguerite  Knochel  a  daughter.  The  declaration  con- 
sisted of  one  count  charging  general  negligence,  to 
which  a  plea  of  general  issue  was  filed.  There  were 
two  trials  of  the  case  in  the  Circuit  Court,  the  first 
one  resulting  in  a  disagreement  and  in  the  last  one 
there  was  a  verdict  and  judgment  in  favor  of  Appellee 
for  $4250.00,  from  which  judgment  Appellants  appeal. 

The  accident  happened  on  Broadway  Street  in  the 
City  of  Lincoln.  The  street  was  80  feet  wide  and 
extended  in  a  northwesterly  and  southeasterly  direc- 
tion. It  is  intersected  at  right  angles  by  Ottawa  Street 
and  one  block  east  of  Ottawa  Street  by  Kankakee 
Street.  Lincoln  High  School  is  located  on  the  north- 
east side  of  Broadway.  Directly  across  the  street  was 
a  block  used  as  a  play  ground  for  Community  sports. 
Tennis  courts,  cinder  track,  baseball  diamonds  with 
bleachers  for  spectators  and  flood  lights  for  evening 
games  were  part  of  the  equipment  located  on  the  play 
ground.  The  street  was  paved  with  brick  for  forty 
feet  between  curbs.  On  the  southwest  side  of  the  street 
adjacent  to  the  play  ground  was  a  concrete  sidewalk 
and  adjacent  to  that  a  lawn  or  parkway  fourteen  feet 
in  width  which  extended  from  the  sidewalk  to  the  curb. 
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The  curb  was  a  stone  curb  7y2  inches  high  above  the 
brick  pavement.  For  several  years  prior  to  the  acci- 
dent there  was  in  the  lawn  or  parkway  at  a  point  about 
opposite  the  High  School  building  and  about  three  or 
four  inches  from  the  inside  of  the  curb,  a  three-quar- 
ter inch  gas  pipe  extending  three  inches  above  the  sur- 
face of  the  lawn  and  with  a  screwed  cap  upon  it  about 
one  inch  in  depth,  which  made  the  gas  pipe  four  inches 
in  height  above  the  surface  of  the  ground.  This  pipe 
was  what  is  commonly  known  as  a  drip  riser  or  drip 
pipe  and  was  connected  with  the  main  gas  line,  which 
ran  along  and  under  the  paved  portion  of  Broadway 
Street.  The  dead  grass  from  the  previous  year  sur- 
rounded the  gas  pipe  and  was  from  two  and  one-half 
to  three  inches  in  height.  The  gymnasium  of  the  High 
School  was  used  frequently  for  public  meetings  and 
for  the  indoor  athletic  contests  of  the  High  School 
teams.  People  attending  these  meetings  would  quite 
generally  park  their  cars  on  Broadway  and  adjoining 
streets  and  walk  across  the  lawn  in  all  directions  in 
order  to  reach  the  High  School  Building. 

On  Saturday  afternoon,  April  8,  1933,  a  High  School 
Election  was  being  held  at  the  High  School  Building, 
the  polls  of  which  election  were  open  until  seven 
o  'clock  in  the  evening.  The  decedent,  William  Knochel 
was  a  man  of  64  years  of  age  and  a  blacksmith  by 
occupation.  He  was  in  good  health  and  about  six 
thirty  that  evening  drove  from  his  home  with  his  wife 
and  daughter  to  the  polls  to  vote.  The  daughter  drove 
the  car  and  decedent  with  his  wife  occupied  the  rear 
seat,  the  wife  riding  on  the  right  hand  side.  They 
approached  the  High  School  on  Ottawa  Street  along 
the  northwest  side  of  the  play  ground.  At  the  inter- 
section of  Broadway  and  Ottawa  Streets  they  turned 
right  on  Broadway  and  parked  the  car  on  the  right 
hand  side  of  Broadway  close  to  the  curb  and  almost 
directly  across  the  street  from  the  west  front  door  of 
the  High  School  building.  The  daughter  left  the  car 
from  the  left  front  door  and  proceeded  directly  across 
the  street  toward  the  High  School  building.  The  wife 
got  out  of  the  right  hand  door  of  the  car  and  proceeded 
northwest  parallel  with  the  street  to  the  rear  of  the 
car  and  started  to  cross  Broadway  and  reached  a  point 
just  past  the  line  of  cars  when  she  looked  back  and 
discovered  her  husband  lying  on  the  ground  with  his 
head  and  arms  upon  the  pavement.  Paul  Knochel,  the 
son  had  eaten  supper  at  his  fathers  home  and  in  his 
own  car  with  his  wife  and  two  children  had  followed 
his  sisters  car  to  the  High  School.    His  car  was  parked 
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about  fifteen  feet  behind  his  sisters  car  on  the  same 
side  of  the  street.  His  wife  alighted  from  the  car  and 
started  over  to  vote  while  Paul  Knochel  remained  in 
the  drivers  seat  in  his  car  with  his  two  children.  He 
saw  his  father  and  mother  get  out  of  their  car  and 
watched  them  walk  to  the  rear  of  the  sisters  car  on 
the  lawn.  He  testified  that  when  his  father  reached 
the  rear  of  his  sisters  car  on  the  lawn  he  turned  to 
walk  into  the  street  and  either  tripped  or  fell  over 
something  and  fell  out  on  the  pavement.  He  further 
testified  that  his  father  remained  a  minute  or  two  on 
the  pavement  and  that  he  helped  his  father  up  and 
into  the  car;  that  while  his  father  was  lying  on  the 
pavement  he  said  he  had  fallen  over  that  damn  pipe ; 
that  he  went  back  that  same  evening  and  kicked  in  the 
grass  and  felt  this  pipe.  William  Knochel  sustained 
a  fracture  of  the  femur  bone  on  his  right  leg.  He  was 
taken  home  that  evening  and  the  following  day  was 
taken  to  the  hospital  where  he  remained  until  his  death. 
The  Appellants  urge  as  one  of  the  principal  causes 
for  reversal  that  there  is  no  competent  evidence  in  the 
record  to  show  that  the  decedent  tripped  over  the  gas 
pipe.  The  testimony  of  Paul  Knochel,  aside  from  the 
statement  he  heard  his  father  make  while  lying  on  the 
pavement  would  not  be  sufficiently  definite  to  estab- 
lish that  fact.  Therefore  the  question  arises  as  to  the 
remark  made  by  the  father  that  "he  fell  over  that 
damn  pipe."  The  Court  evidently  considered  it  a  part 
of  the  res  gestae  and  it  was  admitted  .  "A  declara- 
tion made  of  an  act  done  after  the  happening  of  the 
principal  fact  may  be  admissible  as  part  of  the  res 
gestae  when  it  is  so  intimately  interwoven  with  the 
principal  fact  by  the  surrounding  circumstances  as  to 
raise  a  reasonable  presumption  that  it  was  made  or 
done  under  the  immediate  influence  of  the  principal 
transaction  or  event  itself,  and  is  the  spontaneous  ut- 
terance or  expression  of  thoughts  created  by,  and 
springing  out  of  the  transaction  itself  rather  than  the 
result  of  any  premeditation  or  design"  22  Corpus 
Juris  455.  In  very  similar  cases  our  Supreme  Court 
has  said  that  such  statements  as  the  one  made  by  the 
decedent  are  plainly  admissible  as  part  of  the  res 
gestae.  Am.  Liability  Ins.  Co.  v.  Industrial  Com.,  342 
111.  605.  Muren  Coal  &  Ice  Co.  v.  Howell,  217  111.  190. 
It  is  our  judgment  that  the  remark  made  by  William 
Knochel  was  so  closely  connected  with  the  injury  as  to 
make  it  a  part  of  the  res  gestae  and  that  its  admis- 
sion in  evidence  was  not  error. 
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Another  contention  of  Appellants  is  that  the  death 
of  William  Knochel  did  not  follow  as  a  proximate  re- 
sult of  the  injury  and  no  causal  relation  between  the 
two  was  proven  by  a  preponderance  of  the  evidence. 
The  two  attending  physicians  testified  that  the  death 
was  due  to  a  perforation  of  the  pylorus  of  the  stom- 
ach caused  by  an  embolism.  A  great  deal  of  medical 
testimony  was  introduced  by  Appellants  and  no  less 
than  seven  specialists  and  experts  testified  that  from 
their  knowledge  and  experience  it  would  be  a  physical 
impossibility  for  an  embolus  to  arise  from  oily  or 
fatty  material  entering  the  circulation  at  or  in  the 
vicinity  of  the  fracture  of  the  leg  similar  to  that  con- 
tended for  by  Appellee  in  this  case,  and  to  pass 
through  the  lungs  and  circulatory  system  and  to  form 
any  embolism  at  or  in  the  vicinity  of  the  stomach  which 
would  cause  perforation  and  result  in  death.  The 
reasons  for  their  opinion  are  shown  in  great  detail  in 
the  testimony  and  counsel  for  Appellants  insist  that 
the  weight  of  this  testimony  is  so  great  as  to  refute 
the  theory  advanced  by  Appellee.  The  attending  phy- 
sicians, one  of  whom  was  a  brother  of  the  decedent, 
testified  that  they  had  made  a  diagnosis  a  couple  of 
days  before  the  death  of  decedent  and  that  he  had  an 
embolism  at  or  in  the  vicinity  of  the  stomach.  In  spite 
of  the  high  character  of  Appellants  testimony  on  this 
point  there  is  a  definite  conflict  between  the  medical 
testimony  of  Appellee  and  Appellant  so  that  it  became 
a  question  of  fact  for  the  jury  to  determine  and  this 
Court  cannot  say  that  the  finding  of  the  jury  was  with- 
out any  testimony  to  support  it  or  that  their  verdict 
was  manifestly  against  the  weight  of  the  evidence. 

Complaint  is  made  of  several  of  Appellee 's  given  in- 
structions and  while  they  are  not  free  from  criticism, 
they  do  not  appear  to  constitute  reversible  error.  In- 
struction No.  1  consists  of  a  long  detailed  statement 
of  the  issues  set  forth  in  the  declaration  and  in  our 
opinion  was  more  confusing  than  helpful  to  the  jury. 
However,  with  the  cautionary  language  at  the  conclu- 
sion telling  the  jury  that  the  instruction  was  for  the 
purpose  of  informing  them  of  the  charges  made  in  the 
declaration  and  for  no  other  purpose,  it  could  not  be 
deemed  substantial  error.  Instruction  No.  10,  in  ef- 
fect, told  the  jury  that  the  franchise  ordinance  granted 
by  the  City  of  Lincoln,  did  not  excuse  the  Gas  Com- 
pany from  due  care  and  diligence  in  the  construction 
of  its  pipes  and  equipment  to  render  the  streets  or 
parts  thereof  occupied  by  its  gas  pipes  or  equipment 
reasonably  safe  for  use  by  persons  passing  over  same 
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and  "Notwithstanding  such  franchise  it  remained  the 
duty  of  the  grantee  thereof  to  use  due  care  and  dili- 
gence to  provide  such  safe  guards  and  means  of  safe 
guarding  such  gas  pipe  as  would  render  the  same  rea- 
sonably safe."  Standing  alone  it  seems  to  us  that  this 
instruction  might  prove  prejudicial  to  Appellants  but 
the  Court  on  its  own  motion  gave  the  following  instruc- 
tion to  the  jury.  "The  Court  instructs  you  that  the 
defendant,  Central  Illinois  Electric  and  Gas  Co.  had 
a  legal  right  to  construct  and  maintain  on  the  lawn  or 
boulevard  in  question  such  structures  and  appurten- 
ances as  were  necessary  or  proper  in  the  conduct  of 
its  business  as  a  utility  serving  the  people  of  Lincoln 
with  gas  service,  provided  it  used  reasonable  care  in 
the  construction  and  maintenance  of  such  gas  pipe," 
and  the  two  instructions  being  read  together  could 
hardly  mislead  the  jury  as  to  what  the  true  rule  of  law 
was  governing  corporations  who  use  the  public  streets 
of  a  municipality  for  its  gas  pipe  lines. 

Other  rulings  of  the  Court  on  the  admission  and  ex- 
clusion of  evidence  and  remarks  of  Appellee's  counsel 
in  his  closing  argument  are  objected  to  but  we  do  not 
consider  them  serious  error. 

The  judgment  of  the  Circuit  Court  will  therefore  be 
affirmed. 

Affirmed. 
(Six  pages  in  original  opinion) 
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James  M.  Parsell,  Plaintiff  in  Error,  v.  Frank  S. 
Parsell,  et  al.,  Defendants  in  Error. 


Error  to  Circuit  Court  of  Jersey  County. 


October  Term,  A.  D.  1934.    2   V 


Gen.  No.  8855 


Agenda  No.  19 


Mr.  Justice  Fulton  delivered  the  opinion  of  the 
Court. 

Plaintiff  in  Error  filed  his  hill  in  equity  in  the  Cir- 
cuit Court  of  Jersey  County  praying  that  he  be  per- 
mitted to  redeem  his  interest  in  a  farm  located  in  that 
County  which  had  been  sold  by  the  Sheriff  under  an 
execution  issued  upon  a  judgment.  The  facts  set  forth 
in  the  bill  show  that  Plaintiff  in  Error  was  the  owner 
of  an  undivided  one-fourth  interest  in  a  240  acre  farm, 
he  and  his  brother  and  two  sisters  having  derived  title 
thereto  from  their  mother,  Delia  C.  Parsell,  who  re- 
tained a  life  interest  in  said  farm  for  herself.  The  bill 
further  shows  that  Plaintiff  in  Error  was  in  possession 
of  the  farm  and  living  thereon  with  his  family.  In 
February  1929,  the  Jersey  State  Bank  obtained  a 
judgment  against  Plaintiff  in  Error,  his  former  wife, 
Emily  E.  Parsell  and  his  mother  Delia  C.  Parsell,  for 
$1,345.30.  Execution  was  issued  upon  the  judgment 
and  placed  in  the  hands  of  the  Sheriff  for  levy  and  sale. 
Thereupon  the  Sheriff  levied  upon  all  the  right,  title 
and  interest  of  the  three  judgment  debtors  in  and  to 
said  farm  and  sold  the  same  at  public  auction  on  June 
4,  1932  to  Defendant  in  Error,  Frank  S.  Parsell,  the 
highest  bidder  at  the  sale  for  the  sum  of  $2,650.00.  The 
bill  also  alleges  that  the  Sheriff  failed  to  offer  the  land 
in  parcels  at  the  sale  but  sold  the  same  en  masse  for 
a  price  that  was  wholly  and  grossly  inadequate  and 
for  less  than  the  value  of  the  interests  of  himself  and 
his  mother.  It  also  avers  that  Plaintiff  in  Error  was 
occupying  a  portion  of  the  premises  as  a  homestead 
and  that  his  homestead  was  not  set  off  to  him  by  the 
Sheriff.  The  bill  further  states  that  Plaintiff  in  Error 
had  estimated  the  amount  of  money  for  which  his  in- 
terest in  the  farm  had  been  sold  at  the  sum  of  $1,200.00 
and  had  tendered  and  offered  that  amount  plus  in- 
terest at  six  per  cent  from  the  date  of  sale  to  the  De- 
fendant in  Error  for  the  purpose  of  redeeming  his  un- 
divided one-fourth  interest  in  the  farm,  but  that  the 
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said  Defendant  refused  to  accept  any  amount  less  than 
the  sale  price  of  $2,650.00  and  interest.  The  prayer  of 
the  Bill  asked  that  he  not  only  be  allowed  to  redeem 
from  the  sale  his  undivided  one-fourth  interest  in  the 
farm,  without  making  redemption  from  the  sale  of  the 
life  interest  of  Delia  C.  Parsell  therein  but  also  re- 
quested that  the  Court  fix  and  determine  from  evidence 
to  be  produced,  the  amount  for  which  the  interest  of 
Plaintiff  in  Error  in  said  real  estate  had  been  sold  by 
the  Sheriff  at  the  sale  and  direct  by  its  decree  that  upon 
payment  of  that  amount  together  with  interest  at  six 
per  cent  from  the  date  of  sale  the  Sheriff  be  required 
to  execute  and  deliver  to  the  Plaintiff  in  Error  a  cer- 
tificate of  redemption  of  his  interest  in  the  premises. 

Defendant  in  Error,  Frank  S.  Parsell,  filed  a  general 
demurrer  to  the  amended  bill  which  upon  argument 
was  sustained  by  the  Court  and  Plaintiff  in  Error  elect- 
ing to  stand  by  his  amended  bill,  the  same  was  dis- 
missed for  want  of  equity  and  a  writ  of  error  was  sued 
out  in  this  Court  for  the  purpose  of  reviewing  the  ac- 
tion of  the  Circuit  Court  in  sustaining  such  demurrer. 

The  right  of  the  Plaintiff  in  Error  to  redeem  from 
sale  on  execution  is  purely  statutory  and  must  be  ex- 
ercised in  the  manner  required  by  the  statute,  or  it  will 
be  invalid.  Durley  v.  Davis,  69  111.  133.  Plaintiff  in 
Error  relies  upon  Par.  26,  Chap.  77,  Cahills  Kevised 
Statutes,  which  provides  for  the  redemption  by  the 
joint  owner  of  his  interest  in  the  premises  sold,  "in 
the  manner  and  upon  the  conditions  hereinbefore  pro- 
vided. ' '  Section  18  of  said  chapter  provides  that  any 
defendant  may  redeem  within  twelve  months  from  date 
of  sale  by  paying  to  the  purchaser  or  the  officer  mak- 
ing the  sale,  the  sum  of  money  for  which  the  premises 
were  sold  with  interest  thereon.  Section  25  of  said 
chapter  provides  "any  person  entitled  to  redeem  may 
redeem  the  whole  or  any  part  of  the  premises  sold,  in 
like  distinct  parcels  or  quantities  in  which  the  same 
were  sold."  Plaintiff  in  Error  did  not  attempt  to  com- 
ply with  such  statutory  requirements.  In  the  case  of 
Carabelli  v.  Carabelli,  266  App.  453  the  Court  said, 
"The  Statutes  nowhere  provide  that  a  judgment  credi- 
tor may  redeem  by  paying  any  less  sum  than  the  full 
amount  for  which  the  land  is  sold  and  we  have  been 
unable  to  discover  any  good  reason  why  we  should 
hold  that  Section  26  is  controlling  in  the  instant  case 
and  not  Section  25.  The  various  sections  of  Chapter 
77  must  be  construed  as  to  give  effect  to  the  legislative 
will,  bearing  in  mind  that  redemptions  are  looked  upon 
Avith  favor,  and  where  no  injury  is  to  follow,  a  liberal 
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construction  will  be  given  to  redemption  laws  and  it 
has  been  held  that  where  two  or  more  lots  or  tracts 
of  land  have  been  sold  en  masse,  the  redemption  can 
only  be  en  masse  and  there  can  be  no  redemption  of 
a  part ;  when  sold  en  masse  they  can  be  redeemed  only 
in  like  manner ;  a  Sheriff  would  have  no  right  to  divide 
up  a  bid  and  apportion  it  among  several  tracts  of  land 
where  the  same  have  been  sold  en  masse."  To  the 
same  effect  is  Old  field  v.  Eulert,  148  111.  614. 

It  is  our  judgment  that  Plaintiff  in  Error  was  not  en- 
titled to  the  relief  prayed  for  in  his  bill  and  that  he 
could  only  make  redemption  by  paying  the  full  amount 
for  which  the  Sheriff  made  such  sale  and  then  if  he  de- 
sired seek  contribution  from  Delia  C.  Parsell  for  the 
proportion  of  the  debt  Avhich  she  equitably  should  have 
paid. 

The  decree  of  the  Circuit  Court  dismissing  Plaintiff 
in  Error's  bill  of  complaint  will  be  affirmed. 

Affirmed. 

(Four  pages  in  original  opinion) 
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Earl  Weakly,  Appellee,  v.  Ruth  Firebaugh,  Admx.  with 

Will  annexed  of  the  Estate  of  C.  C.  Firebaugh, 

deceased,  Appellant,  and  C.  Walter  Jones. 

Appeal  from  the  Circuit  Court  of  Shelby  County. 

October  Term,  A.  D.  1934.     2     i     (3 

Gen.  No.  8860  Agenda  No.  22 

Mr,  Justice  Fulton  delivered  the  opinion  of  the 
Court. 

This  was  an  action  of  replevin  by  the  Appellee,  Earl 
Weakly,  against  C.  C.  Firebaugh,  since  deceased,  and 
C.  Walter  Jones,  Appellant,  as  administratrix,  was 
substituted  upon  the  second  trial.  The  Appellee  sought 
to  recover  possession  of  certain  personal  property  and 
on  a  trial  before  a  jury  was  awarded  such  possession 
in  the  verdict.  The  administratrix,  alone,  prosecutes 
this  appeal.  The  Appellee,  prior  to  October  15,  1930, 
had  been  operating  a  farm  in  Shelby  County,  part  of 
which  he  owned  and  part  of  which  he  had  leased  from 
another  party.  He  ceased  farming  and  moved  into  the 
City  of  Shelbyville  on  about  the  above  date,  leaving 
his  live  stock  and  farming  implements  upon  the  farm. 
In  February,  1931,  he  leased  the  farm  to  the  defend- 
ant Jones,  who  on  March  1,  1931,  moved  on  to  the 
premises  as  a  tenant,  bringing  with  him  a  small  amount 
of  live  stock  and  equipment  which  he  owned.  The 
original  agreement  provided  that  Jones  was  to  oper- 
ate the  farm  on  a  50-50  basis,  which  was  done  for  a 
few  weeks.  On  about  March  28,  1931,  the  parties 
reached  a  new  agreement,  whereby  Jones  offered  to 
purchase  the  personal  property  owned  by  Weakly,  then 
on  the  farm,  and  to  operate  the  farm  on  his  own  re- 
sponsibility as  a  tenant.  The  list  of  the  personal  prop- 
erty to  be  purchased  by  Jones  amounted  to  $1,630.20. 
On  April  14,  1931,  Jones  and  Appellee  went  to  a 
lawyers  office  and  had  a  written  lease  of  the  premises 
prepared  and  executed  running  from  Appellee  to 
Jones.  At  the  same  meeting  the  sale  of  the  personal 
property  was  discussed  and  the  lawyer  suggested  that 
Appellee  take  a  note  from  Jones  for  the  full  amount 
of  the  purchase  price  that  he  also  execute  a  Chat- 
tel Mortgage  to  secure  said  note.  Both  the  note  and 
Chattel  Mortgage  were  signed  by  Jones  but  on  account 
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of  the  lateness  of  the  hour  the  Chattel  Mortgage  was 
not  acknowledged  before  a  Justice  of  the  Peace.  The 
lawyer  called  up  a  Justice  of  the  Peace  on  the  tele- 
phone and  Jones  talked  to  him  and  told  him  that  he 
had  executed  the  Chattel  Mortgage  and  wanted  to  ac- 
knowledge his  signature.  Nothing  further  was  done 
about  the  acknowledgment  by  Jones  of  the  Chattel 
Mortgage,  and  the  instrument  was  never  recorded. 
There  is  some  testimony  in  the  record  about  the  month- 
ly milk  checks  being  paid  over  to  Appellee  to  apply 
upon  the  note,  about  Appellee  permitting  the  personal 
property  in  controversy  to  be  listed  with  the  tax  as- 
sessor in  the  name  of  Jones,  and  that  Appellee  stated 
he  did  not  want  to  record  the  Chattel  Mortgage  be- 
cause he  would  have  to  pay  taxes  on  it.  On  May  27, 
1931,  one  C.  C.  Firebaugh,  since  deceased,  and  then  the 
president  of  the  Commercial  State  Bank  at  Windsor, 
Illinois,  procured  a  note  and  Chattel  Mortgage  from 
Jones  covering  the  Chattel  property  in  question,  for 
an  indebtedness  due  and  owing  the  bank  from  Jones. 
This  mortgage  was  duly  acknowledged  and  recorded 
and  on  June  29,  1931,  a  subsequent  note  and  Chattel 
Mortgage  were  executed  and  delivered  to  Firebaugh 
covering  additional  Chattel  property.  On  September  7, 
1931,  Firebaugh  closed  both  of  his  Chattel  Mortgages 
and  at  the  foreclosure  sale  bid  in  the  property.  Ap- 
pellee brought  this  suit  in  replevin  to  recover  the  prop- 
erty from  Firebaugh.  On  a  previous  trial  of  the  case 
before  a  jury,  a  verdict  was  rendered  for  Appellee 
That  case  was  reversed  and  remanded  for  a  new  trial 
by  this  Court  because  the  jury  were  instructed  that  if 
they  believed  from  the  evidence  that  the  contract  of 
sale  between  Appellee  and  Jones  provided  that  the 
latter  was  to  secure  the  purchase  price  of  the  property 
by  executing  a  Chattel  Mortgage  on  the  property  sold 
and  that  Jones  failed  to  complete  his  contract  and  did 
not  execute  the  mortgage  as  provided  in  the  contract, 
then  Jones  would  not  have  acquired  title  to  said  prop- 
erty under  said  contract  of  sale.  In  that  trial  the 
Court  said  there  was  evidence  tending  to  show  that 
Appellee  by  his  conduct  waived  the  condition  that  Jones 
was  to  secure  the  purchase  price  of  said  personal 
property  by  a  Chattel  Mortgage  and  therefore  the  ques- 
tion of  waiver  was  not  properly  submitted  to  the  jury 
by  said  instructions.  In  this  trial  of  the  case  the  ques- 
tion of  waiver  was  fully  presented  to  the  jury  and  a 
verdict  awarding  possession  of  the  property  to  Appel- 
lee was  again  returned  by  the  jury. 
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Appellant  complains  of  the  rulings  of  the  Court  on 
the  admission  of  testimony  and  because  of  prejudicial 
remarks  made  by  Counsel  for  Appellee  but  there  is 
nothing  in  these  objections  that  could  be  deemed  sub- 
stantial error.  Neither  do  we  consider  it  necessary 
under  the  circumstances  of  this  case  for  Appellee  to 
have  made  a  demand  for  possession  of  the  property 
previous  to  instituting  this  action  of  replevin. 

Where  there  is  nothing  in  a  case  but  questions  of 
fact,  and  the  evidence  in  regard  to  the  controlling 
question  is  conflicting  the  jury  are  the  better  judges 
of  the  credibility  and  reasonableness  of  the  testimony 
of  the  witnesses,  and  after  the  verdict  of  two  juries 
the  same  way,  the  Appellate  Court  does  not  feel  justi- 
fied in  reversing  the  case.  III.  Cent.  R.  R.  Co.  v.  Spor- 
leder,  100  App.  626,  affirmed  in  199  111.  184.  The  facts 
in  this  case  have  been  twice  fairly  and  fully  presented 
to  a  jury  and  each  time  the  result  has  been  the  same. 
Under  these  circumstances  we  do  not  believe  there  is 
sufficient  error  in  this  record  to  warrant  a  reversal  of 
the  case  and  the  judgment  of  the  lower  Court  will 
therefore  be  affirmed. 

Affirmed. 

(Three  pages  in  original  opinion) 
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Colchester  Building,  Loan  and  Investment  Association, 
of  Colchester,  Illinois,  a  Corporation,  Complainant, 
v.  Alonzo  0.  Kline  and  Lenore  H.  Kline,  Mil- 
dred Campbell,  also  known  as  Mildred 
Freeman,  Jesse  R.  Campbell,  Ralph  G. 
Mackemer  and  Imon  J.  Patton, 
Defendants. 

Alonzo  0.  Kline  and  Lenore  H.  Kline,  Cross-Complain- 
ants,  Appellants,   v.   Colchester   Building,   Loan 
and  Investment  Association,   of   Colchester, 
Illinois,  a  Corporation,  Ralph  G.  Mackemer 
and  Imon  J.  Patton,  Cross-Defendants?,] 
Appellees. 

Appeal  from  Circuit  Court,  McDonough  County 


October  Term,  1934. 


Gen.  No.  8863 


u 


Agenda  No.  25 


Mr.  Justice  Fulton  delivered  the  opinion  of  the 
Court. 

This  was  a  Bill  to  Foreclose  a  mortgage  by  the  Col- 
chester Building  Loan  and  Investment  Association  of 
Colchester  for  the  sum  of  $3,000.00  against  the  Appel- 
lants Alonzo  O.  Kline  and  Lenore  H.  Kline,  his  wife, 
who  were  the  makers  of  the  note  and  mortgage.  A 
Cross-bill  was  filed  by  Appellants  and  the  Decree  of  the 
Court  from  which  Appellants  appeal  dismissed  the 
Cross  bill  for  want  of  equity.  The  only  Appellee  filing 
a  brief  and  argument  on  this  appeal  was  Ralph  G. 
Mackemer. 

The  facts  disclose  that  the  Appellants  were  dealing 
with  the  Mackemer  and  Patton  Lumber  Company.  Ap- 
pellant was  the  owner  of  a  lot  upon  which  a  house  was 
located.  He  desired  to  build  a  sandwich  shop  or  lunch 
room  and  applied  to  the  Lumber  Company  to  purchase 
the  material  necessary  for  the  construction.  Imon  J. 
Patton  was  the  Manager  of  the  lumber  firm  and  he 
arranged  with  Appellant  to  furnish  the  material  for  the 
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new  building  and  also  arranged  for  the  purchase  of  a 
lot  upon  which  the  house  owned  by  Appellants  was 
moved.  This  lot  was  purchased  from  one  Dwight  Reed 
and  the  title  was  taken  in  the  name  of  Appellant  Alonzo 
0.  Kline.  The  material  for  the  sandwich  shop  was  fur- 
nished Appellant  by  the  lumber  company  and  the  ac- 
count for  its  payment  was  carried  on  the  books  in  the 
name  of  "Kline  House  Account." 

Appellant  then  applied  to  the  Colchester  Building 
Loan  and  Investment  Association  and  secured  a  loan 
of  $3000.00  for  which  he  and  his  wife  executed  a  mort- 
gage on  the  property  to  secure  the  loan.  At  the  time 
the  application  was  made  the  representation  to  the 
Loan  Association  was  that  the  Appellants  were  the 
owners  of  the  property  and  no  mention  was  made  about 
any  one  else  being  interested  in  the  property.  Appel- 
lants secured  the  full  amount  of  the  loan  of  $3000.00 
minus  the  expense  at  the  Loan  Association  office  and 
paid  the  entire  proceeds  therefrom  to  the  Mackemer 
and  Patton  Lumber  Company.  The  building  was  con- 
structed and  from  the  date  of  the  loan  in  December, 
1929,  the  payments  were  made  through  checks  drawn 
by  the  Loan  Association  on  Appellant  Alonzo  O.  Kline 
and  the  draft  issued  in  payment  of  the  loan  was  made 
payable  to  the  said  Appellant  and  endorsed  and  cashed 
by  him.  In  September,  1930,  Kline  requested  the  Loan 
Association  to  check  on  the  account  of  Imon  J.  Patton 
and  from  that  date  to  April,  1931,  checks  were  drawn 
upon  Imon  J.  Patton  individually  for  the  payment  of 
the  monthly  interest  and  dues.  There  is  no  testimony 
in  the  record  showing  an  express  agreement  on  the 
part  of  the  Lumber  Company  to  pay  the  debt.  The 
controversy  largely  arises  over  a  deed  to  the  premises 
which  was  executed  by  Appellants  to  Ralph  G.  Macke- 
mer individually,  which  contained  the  following  pro- 
visions, "There  is  excepted  from  the  above  warranty 
the  mortgage  indebtedness  held  by  the  Colchester 
Homestead  Lumber  and  Investment  Company."  After 
the  delivery  of  this  deed,  in  April,  1931,  the  Grantee 
Ralph  G.  Mackemer  paid  the  assessments  to  the  Loan 
Association  individually  until  November,  1931,  when 
he  sold  the  place  to  one  George  B.  Kerman. 

Later  a  bill  to  foreclose  was  filed  by  the  Loan  Asso- 
ciation, a  Decree  of  Sale  entered,  sale  made  by  the  Mas- 
ter at  which  there  was  a  deficiency  of  $1,375.17.  Upon 
approval  of  the  Master's  Report  of  Sale  a  deficiency 
judgment  was  entered  against  the  Appellants  Alonzo 
O.  Kline  and  Lenore  H.  Kline  for  said  amount  with 
interest  from  September  8,  1933. 
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It  is  the  contention  of  the  Appellants  and  alleged  in 
their  Cross  bill  that  the  real  consideration  for  the  deed 
to  Mackemer  was  the  assumption  of  the  mortgage  debt 
by  Ralph  G.  Mackemer  and  Imon  J.  Patton  and  that 
they  were  entitled  to  judgment  against  the  said  Appel- 
lees for  the  amount  of  the  deficiency  judgment  and  in- 
terest thereon  as  provided  by  law.  They  further  con- 
tend that  the  deed  to  Mackemer  is  not  certain  and  that 
it  must  be  explained  by  parol  testimony  and  that  the 
Court  erred  in  refusing  to  admit  parol  testimony  that 
Mr.  Mackemer  gave  his  Grantee  the  sum  of  $300.00  for 
accepting  his  deed,  but  this  transaction  occurred  long 
after  the  deal  was  finished  and  we  think  the  Court 
properly  excluded  such  testimony. 

It  is  our  judgment  there  is  nothing  in  the  deed  to 
Appellee,  Ralph  G.  Mackemer,  whereby  he  assumed  or 
agreed  to  pay  any  part  of  the  mortgage  indebtedness. 
Excepting  the  mortgage  indebtedness  from  the  war- 
ranty in  the  conveyance  could  not  be  construed  as  any 
such  assumption.  Neither  could  the  payments  by  the 
lumber  company  or  by  Mackemer  individually  be  con- 
strued as  assuming  the  payment  of  the  mortgage  in- 
debtedness. There  is  no  testimony  anywhere  in  the 
record  whereby  Mackemer  or  the  lumber  company 
agreed  to  pay  any  part  of  the  mortgage  debt.  The  ap- 
plication for  the  loan  was  made  by  the  Appellant  Kline, 
representing  that  he  was  the  sole  owner  of  the  real 
estate  and  that  it  was  his  own  indebtedness.  Under 
these  circumstances  we  believe  the  Cross  Complainant 
failed  to  sustain  the  burden  of  proof  on  the  allegations 
of  their  Cross  bill,  and  that  they  are  not  entitled  to  any 
judgment  against  the  Appellees  Ralph  G.  Mackemer  or 
Imon  J.  Patton. 

We  therefore  feel  that  the  Decree  of  the  Circuit 
Court  dismissing  the  Cross  bill  of  Appellants  was  cor- 
rect and  that  the  same  should  be  affirmed. 

Affirmed. 

(Four  pages  in  original  opinion) 
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Village  of  Exeter,  Plaintiff  in  Error,  v.  Frank  Rock- 
wood  and  Charles  Rolf,  Defendants  in  Error. 

Error  to  Scott  County  Circuit  Court. 


October  Term,  A.  D.  1934. 


Gen.  No.  8866 


Agenda  No.  28 


Mr.  Justice  Fulton  delivered  the  opinion  of  the 
Court. 

This  was  a  suit  begun  by  the  Village  of  Exeter 
against  Defendant  in  Error  to  recover  the  price  of  a 
certain  quantity  of  gravel  hauled  away  from  the  Vil- 
lage amounting  to  the  sum  of  $2,000.00  during  the 
years  of  1932  and  1933.  The  declaration  consisted  of 
the  common  counts  directed  to  the  April  Term,  1933, 
of  the  Circuit  Court  of  Scott  County.  Summons  was 
issued  and  served  on  Defendants  in  Error  and  at  the 
April  Term,  1933,  of  said  Court  Defendants  in  Error 
moved  to  quash  the  summons  so  issued  and  served  on 
them  on  the  ground  that  it  was  made  returnable  to 
the  wrong  term  of  the  Circuit  Court.  On  the  hearing 
of  said  motion  the  Court  quashed  the  summons  and 
the  service  thereof  but  subsequently  on  motion  of  the 
Plaintiff  in  Error  the  action  of  the  Court  was  set  aside 
and  a  new  summons  was  ordered  by  the  Court  to  issue 
to  the  October  Term,  1933,  of  said  Court  which  was 
done.  On  the  coming  on  of  the  October  Term,  1933, 
of  said  Court  the  Defendants  in  Error  again  appeared 
and  moved  the  Court  to  dismiss  the  suit  on  the  grounds 
that  the  counsel  for  the  Plaintiff  in  Error,  Village  of 
Exeter,  a  municipal  corporation,  had  passed  no  reso- 
lution or  written  order  of  any  kind  employing  counsel 
to  bring  the  suit  and  hence  the  suit  was  brought  by 
counsel  without  authority.  Upon  a  hearing  on  said 
motion  the  Court  sustained  Defendants  in  Error  mo- 
tion to  dismiss  the  suit  and  ordered  that  the  same  be 
dismissed  and  the  Plaintiff  in  Error  pay  the  costs. 

The  Plaintiff  in  Error  contends  that  no  resolution  or 
written  order  was  necessary  to  employ  counsel  to 
bring  this  suit  or  to  defend  any  suit  that  might  be 
brought  against  the  Village  and  further  that  because 
Defendants  in  Error  at  the  April  Term  of  Court  only 
contended  that  the  summons  served  on  them  was  not 
properly  returned  to  the  April  Term  of  said  Court, 
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they  waived  their  right  to  question  the  authority  of 
counsel  to  bring  a  suit  and  could  not  wait  until  the 
October  Term,  1933,  of  said  Court  and  then  for  the 
first  time  make  objections  that  counsel  had  no  author- 
ity to  bring  the  suit. 

The  Defendants  in  Error  supported  their  motion  to 
dismiss  by  the  affidavit  of  F.  C.  Funk  one  of  the  attor- 
neys for  defendants  in  Error  in  which  he  stated  that  he 
had  interviewed  the  Village  Clerk  and  has  made  a 
search  of  the  records  of  the  Village  of  Exeter  and 
that  no  authority  was  ever  given  to  C.  C.  Carter  and 
S.  H.  Cummins  or  any  other  person  by  said  Village  for 
the  institution  of  this  proceeding.  In  the  suit  of  the 
City  of  Winchester  v.  Ring,  312  111.  544  the  Court  said, 
"We  have  seen  that  the  petition  need  not  recite  the 
authority  of  the  City  Council  in  such  proceeding.  If  the 
city  has  the  right  to  file  a  petition,  direction  to  coun- 
sel representing  the  City  will,  in  the  absence  of  statu- 
tory requirements  or  proofs  to  the  contrary,  be  pre- 
sumed. We  are  cited  to  no  contrary  Statute  or  proof 
in  this  record.  The  authority  of  counsel  to  appear  for 
a  party  and  to  institute  suit  will  be  presumed,  in  the 
absence  of  proof  to  the  contrary." 

In  our  judgment  the  affidavit  of  F.  C.  Funk  was  not 
sufficient  proof  to  warrant  the  Court  to  dismiss  the  suit 
on  the  ground  that  counsel  had  no  authority  to  bring 
the  same.  The  question  of  the  right  of  counsel  to 
enter  its  appearance  for  Plaintiff  in  Error  was  a  mat- 
ter of  right  between  it  and  the  counsel  who  purported 
to  represent  it  in  this  suit  and  in  the  absence  of  compe- 
tent proof  showing  to  the  Court  that  counsel  was  with- 
out authority  to  institute  the  same  the  Court  erred  in 
dismissing  the  suit. 

It  is  our  judgment  that  because  of  such  error  the 
judgment  of  the  lower  Court  should  be  reversed  and 
the  cause  remanded  for  a  new  trial  on  the  merits. 

Reversed  and  remanded. 

(Three  pages  in  original  opinion) 
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Lacy  L.  Brown,  and  Lacy  L.  Brown,  trustee  Appellee, 
v.  Lena  E.  Smith  and  Fred  A.  Smith,  Appellants. 

Appeal  from  the  Circuit  Court  of  Tazewell  County. 

I 

Gen.  No.  8851  Agenda  No.  15 

Mb.  Justice  Allaben  delivered  the  opinion  of  the 
Court. 

This  is  a  suit  in  equity  brought  by  appellants  Smith, 
against  appellee  Brown,  to  cancel  a  note  and  trust  deed 
given  by  appellants  to  appellee.  Appellee,  as  execu- 
trix of  the  estate  of  William  Murray,  deceased,  caused 
a  judgment,  by  confession  to  be  entered  in  the  Circuit 
Court  of  Tazewell  County,  against  appellants,  for  the 
sum  of  $1,453.75,  upon  a  note  given  to  William  Murray. 
Execution  was  issued  on  said  judgment  and  served  on 
appellants. 

The  bill  alleged  that  the  consideration  for  the  al- 
leged trust  deed  was  for  the  purchase  of  slot  machines 
and  gambling  devices  and  that  because  of  the  fear  that 
their  property  would  be  sold  under  the  execution  is- 
sued upon  the  above  mentioned  judgment,  the  appel- 
lants paid  the  appellee  $488.11  in  cash  on  August  10, 
1932,  to  be  applied  on  said  judgment  and,  at  the  same 
time,  executed  to  appellee,  their  note  for  $965.34,  due 
in  one  year,  and  secured  by  their  trust  deed,  which  note 
and  trust  deed  were  given  in  satisfaction  of  the  bal- 
ance of  the  judgment ;  that  the  cash  paid  and  that  the 
consideration  for  the  note  and  trust  deed  was  for  slot 
machines,  roulette  wheels  and  other  gambling  devices 
used  in  operating  and  conducting  a  gambling  place; 
that  the  appellee  knew  that  the  note  and  trust  deed 
were  given  in  payment  for  such  gambling  machines 
and  the  appellants,  therefore,  asked  that  the  note  and 
trust  deed  be  declared  null  and  void,  cancelled,  and  set 
aside,  and  also  for  general  relief. 

To  this  bill  the  appellee  filed  a  general  and  a  special 
demurrer.  After  the  appellants'  bill  was  filed,  the  ap- 
pellee, individually,  as  owner  of  the  note,  and  as  trus- 
tee in  the  trust  deed  on,  to-wit:  September  1,  1932, 
filed  her  bill  against  the  appellants  to  foreclose  the 
trust  deed.  The  appellants  filed  their  answer  to  the 
bill  to  foreclose  to  which  exceptions  were  filed  and 
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sustained  and  leave  granted  to  file  an  additional  an- 
swer. The  additional  answer  was  filed  and  a  repli- 
cation filed  thereto  and  the  causte  referred  to  the 
Master.  After  reference,  the  appellants,  by  leave  of 
court,  filed  an  amended  answer  in  which  they  alleged 
that  prior  to  June  21,  1930,  Fred  A.  Smith  was  associ- 
ated in  business  with  one  William  A.  Murray,  now  de- 
ceased. That  the  business  consisted  in  buying  , selling, 
leasing  and  renting  of  certain  gambling  devices,  con- 
sisting of  slot  machines,  roulette  wheels,  poker  tables 
and  other  gambling  devices  to  be  used  in  gambling; 
that  on  said  date,  Murray  sold  to  appellant  his  share 
and  interest  in  the  gambling  devices  for  $1,200,  and 
that  in  payment,  the  appellants  executed  to  Murray, 
a  note  in  that  amount;  that  the  sole  and  only  consid- 
eration Avas  the  share  and  interest  which  Murray  had 
in  the  gambling  devices  and  equipment;  that  for  two 
years  prior  to  the  death  of  William  Murray,  appel- 
lants delivered  and  paid  over  to  appellee  Brown,  Mur- 
ray's share  from  the  income,  and  profits  derived  from 
the  operation  of  said  gambling  devices ;  that  appellee 
knew  that  such  income  received  by  her  for  Murray  was 
derived  from  said  gambling  equipment. 

The  amended  answer  then  alleged  the  facts  herein- 
before recited  concerning  the  entry  of  the  judgment 
and  execution,  and  the  execution  of  the  note  and  trust 
deed ;  that  at  the  time  the  appellee  received  the  money 
to  be  applied  upon  the  judgment  and  took  the  note 
and  trust  deed,  she  knew  that  the  money  was  paid  and 
the  note  and  trust  deed  executd  for  a  false,  fraudu- 
lent and  illegal  consideration;  that  she  was  not  en- 
titled to  said  money,  and  that  said  note,  upon  which 
judgment  was  entered,  and  note  and  trust  deed  given 
in  payment  of  gambling  devices,  was  void  and  unen- 
forcible;  was  contrary  to  statute  and  against  public 
policy,  and  denied  that  appellee  was  entitled  to  the  re- 
lief prayed  for  in  her  bill. 

By  an  order  entered  February  1,  1934,  the  suit  of 
appellants  to  set  aside  the  note  and  trust  deed  was 
consolidated  with  the  suit  of  appellee  against  appel- 
lants to  foreclose  the  trust  deed,  and  it  was  further 
ordered  that  the  original  bill  was  to  stand  as  a  cross- 
bill to  the  complaint  in  the  foreclosure  suit  and  that 
the  demurrer  filed  to  the  original  bill  was  to  stand  as 
a  demurrer  to  the  cross-bill.  The  demurrer  to  the 
cross-bill  was  sustained.  Appellants  excepted  to  the 
ruling  of  the  court  and  elected  to  stand  by  their  cross- 
bill.   It  was  then  ordered  that  the  cross-bill  in  the  fore- 
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closure  suit  be  dismissed  for  want  of  equity  and  for 
costs. 

The  Master's  report  of  testimony  and  conclusions 
was  filed  April  4,  1934,  wherein  the  Master  found  that 
Lacy  L.  Brown  was  at  the  time  of  the  filing  of  said 
bill,  and  is  now,  the  legal  owner  and  holder  of  the  said 
note  and  trust  deed.  That  there  was  due  appellee  from 
appellants  upon  note  secured  by  the  trust  deed, 
$1,076.64  and  $250  for  attorneys'  fees,  making  a  total 
of  $1,326.64.  That  the  equities  of  the  cause  were  with 
the  appellee  and  recommended  a  decree  of  foreclosure 
and  sale.  Appellants  filed  objections  to  the  Master's 
report  which  were  ordered  to  stand  as  exceptions 
thereto,  and  on  a  hearing  in  the  Circuit  Court  on  said 
report  and  the  exceptions,  the  exceptions  were  over- 
ruled, the  report  sustained  and  a  decree  entered  for 
foreclosure  and  sale,  from  which  decree  this  appeal  is 
prosecuted. 

The  facts  involved  in  this  case  are  substantially  as 
set  out  in  the  pleadings  and  as  recited  above.  Appel- 
lant contends  that  the  original  bill  to  cancel  the  note 
and  set  aside  the  trust  deed  which  constituted  a  cross- 
bill in  the  foreclosure  suit  stated  a  cause  of  action  and 
that  the  demurrer  to  the  cross-bill  should  have  been 
overruled  and  that  their  amended  answer  filed  to  the 
foreclosure  suit  was  a  defense  thereto  and  that  the 
exceptions  to  the  finding  of  the  Master  should  have 
been  sustained.  The  answer  to  both  of  these  conten- 
tions is  to  be  determined  by  answering  the  question, 
was  the  sale  of  the  slot  machines  and  gambling  de- 
vices by  William  Murray  to  the  appellant,  Fred  A. 
Smith,  unlawful.  It  is  the  contention  of  counsel  for 
appellants  that  "the  ownership  of  slot  machines  and 
other  gambling  devices  being  unlawful,  and  the  use 
of  them  being  unlawful,  as  a  legal  sequence  of  the  sale 
of  such  slot  machines  and  gambling  devices,  if  not 
unlawful  by  the  express  provisions  of  the  statute,  is 
against  the  public  policy  of  the  state";  that  the  con- 
sideration for  their  sale,  the  note  in  this  instance, 
secured  by  the  trust  deed,  is  void  and  unenforcible  for 
want  of  valuable  consideration,  and  rely  upon  Chapter 
38,  Cahill's  Revised  Statutes  of  Illinois,  Sections  299 
and  300,  for  authority  for  this  proposition  which  they 
say  is  supported  by  the  following  cases :  Bobel  v. 
People,  173  111.  19;  Price  v.  Burns,  101  111.  App.  418; 
Mills  v.  King,  174  111.  App.  559. 

Counsel  for  appellants  further  say  "That  it  was 
held  in  the  Mills  Novelty  Company  v.  King  that  where 
slot  machines  are  constructed  so  that  they  may  be 
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used  for  money  and  permit  of  gambling,  if  the  pur- 
chaser so  wishes  to  use  them,  they  are  gambling  de- 
vices, and  not  valid  consideration  for  a  promise  to 
pay  their  purchase  price."  Examination  of  this  case 
discloses  that  counsel  has  quoted  exactly  from  the 
syllabus  of  the  case  but  not  from  the  opinion.  In  its 
opinion,  the  court  did  say,  however,  "Hence,  to  justify 
a  rinding  for  the  plaintiff,  the  Court  must  have  found 
that  the  preponderance  of  the  evidence  was  against 
the  defendant's  claim  that  the  machines  were,  in  fact, 
gambling  devices.  In  this  we  think  the  court  erred. 
Such  a  finding  is  manifestly  contrary  to  the  evidence. 
The  evidence  of  the  witness  Mills  *  *  *  shows  that 
he  admitted  that  the  construction  of  the  machines  per- 
mitted gambling  if  the  purchaser  chose  to  use  for  that 
purpose.  The  fact  that  they  could  also  be  used  for 
selling  gum,  and  that  Mills  testified  that  he  did  not 
know  for  which  of  such  uses  they  were  in  fact  pur- 
chased, does  not,  we  think,  even  tend  to  prove  that 
the  machines  sold  were  not  gambling  devices."  As 
the  only  question  of  law  before  the  court  in  this  case 
was  whether  the  trial  court  erred  in  the  admission  or 
exclusion  of  evidence,  it  does  not  appear  to  us  that  this 
case  is  in  strong  conflict  with  subsequent  expressions 
of  the  court  since  what  it  appears  to  have  decided 
is  that  the  evidence  in  this  particular  case  indicated 
that  the  machines  in  question  were  actually  gambling 
machines  and  that  the  fact  that  they  might  be  used  for 
two  purposes  does  not  prevent  them  from  being  gam- 
bling devices  and  that  where  the  sale  of  such  devices 
is  prohibited  they  can  not  be  valid  consideration  for 
a  promise  to  pay.  In  the  case  of  Question  Game  Com- 
pany, Inc.,  v.  E.  F.  Ploner,  273  111.  App.  187,  cited  by 
appellees,  which  was  a  suit  to  recover  the  purchase 
price  of  certain  punch  boards  that  could  be  used  for 
gambling  or  other  purposes,  the  court  said,  "Defend- 
ant, to  support  his  contention  that  the  merchandise 
was  of  unlawful  character  for  the  purchase  price  *  *  * 
relies  on  paragraphs  299  and  300  of  Chapter  38, 
Cahill's  1931  Illinois  Revised  Statutes."  "This  statute 
did  not  contemplate  that  the  articles  enumerated  were 
unlawful  per  se  as  gambling  devices,  but  declares  in 
plain  terms  that  the  articles  mentioned,  or  any  others 
not  specified,  are  and  become  unlawful  if  they  are 
devices  'upon  which  money  is  staked  or  hazarded,  or 
into  which  money  is  paid  or  played  upon  chance,  or 
upon  the  result  of  the  action  of  which  money  or  other 
valuable  thing  is  staked,  bet,  hazarded,  won  or  lost'  ". 
In  the  same  opinion,  the  court  further  said,  "It  it  not 
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sufficient  to  argue  that  the  boards  might  be  used  for 
gambling  purposes ;  so  might  a  thousand  other  games. 
Practically  every  game  for  adults  and  children  sold 
throughout  the  United  States  possesses  potentialities 
for  gambling,  but  their  sale  is  not  rendered  thereby 
unlawful."    This  case  was  decided  in  1933. 

It  should  be  noted  that  the  cases  cited  by  appellants 
which  seem  to  support  their  contention,  are  all  cases 
decided  prior  to  the  amendment  of  the  statutory  pro- 
visions in  question  in  1919,  which  made  sales  of  such 
devices  unlawful  in  certain  counties  only,  and  we  are  in 
accordance  with  the  view  taken  by  the  court,  since  the 
amendment  of  the  act  in  the  Question  Game  case  just 
cited,  that  the  articles  involved  in  the  case  at  bar  are 
not  unlawful  per  se  but  could  become  unlawful  if  money 
was  actually  staked,  or  hazarded  upon  them,  or  if,  as  a 
result  of  their  action  or  use,  money  or  other  valuable 
thing  was  staked  or  hazarded,  and  this  was  a  matter  of 
proof.  But  there  is  no  evidence  in  this  case  that  money 
was  actually  staked  or  hazarded  on  these  particular 
machines,  or  that  they  were  actually  used  as  gambling- 
devices  after  their  purchase.  It  appears  to  us  that  the 
cases  of  Frost  v.  People  193  111.  635,  and  People  v. 
Lavendowski  329  111.  223,  cited  by  the  appellants,  re- 
lating to  the  constitutionality  providing  for  search  and 
seizure  of  gambling  apparatus  or  implements,  falls  in 
line  with  the  rule  set  out  in  the  case  of  Question  Game 
Company,  Inc.  v.  Ploner,  supra  in  that  there  is  no  doubt 
that  such  gambling  devices  are  lawfully  subject  to  seiz- 
ure and  destruction  without  violating  any  constitu- 
tional provision  when  they  are  determined  to  be  gamb- 
ling devices,  but  as  pointed  out,  the  determination  of 
this  question  rests  upon  the  interpretation  of  the  stat- 
ute as  given  in  the  Question  Game  case,  that  it  must 
be  shown  that  such  machines  or  devices  are  actually 
used  for  the  reception  of  money  on  chance  or  upon  the 
action  of  which  money  is  actually  staked,  hazarded, 
bet,  won  or, lost  and  not  machines  or  devices  upon  which 
this  might  be  done. 

Counsel  for  appellants  further  contend  that  the 
facts  appearing  in  the  record  of  the  case  at  bar  and 
the  decisions  of  this  court  render  the  sale  of  the  gamb- 
ling devices  by  Murray  to  appellants  unlawful  but 
counsel  do  not  call  attention  to  or  discuss  the  fact  that 
the  authorities  cited  are  based  upon  the  statute  as  it 
existed  prior  to  the  amendment  of  1919,  in  which  year 
the  legislature  amended  the  act  so  that  the  only  pro- 
vision making  the  actual  sale  of  slot  machines  unlawful 
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is  in  counties  in  the  State  of  Illinois  in  which  there  is 
a  United  States  military  post  or  a  United  States  naval 
training  station  of  the  first  class.  (Cahill's  Revised 
Statutes  of  Illinois,  Sections  299  and  302,  Chapter  38, 
the  first  of  which  counsel  for  appellant  only  quotes  in 
part.)  It  is  obvious  from  the  Question  Games  case 
referred  to  above  that  the  court,  by  inference  at  least, 
interprets  the  intention  of  the  legislature  from  the 
statute  as  amended  to  be  that  the  sale  of  devices  such 
as  those  involved  in  the  case  at  bar  is  lawful  outside  of 
counties  prohibited  by  the  statute.  It  must  be  shown 
that  money  or  valuable  thing  was  actually  bet  or  staked 
upon  them.  It  is  significant,  we  think,  that  while  the 
statute  makes  the  use  of  such  devices  as  involved  in  the 
case  at  bar  unlawful  if  actually  used  for  gambling 
purposes,  the  sale  of  such  devices  was  clearly  intended 
by  the  statute  as  amended  in  1919  to  be  prohibited  only 
in  the  classification  of  counties  mentioned. 

There  is  no  evidence  in  the  case  at  bar  that  the  ma- 
chines in  question  were  sold  in  counties  of  the  State 
of  Illinois  contemplated  in  Sections  299  and  302,  and 
we,  therefore,  do  not  believe  appellants'  contention  is 
sound,  that  the  sale  in  this  case  is  unlawful  even  though 
the  seller  Murray  may  have  known  that  the  buyer 
Smith  intended  to  make  an  unlawful  use  of  the  ma- 
chines sold.  Eoefeld  v.  Osello,  290  111.  147,  in  which 
the  court  said,  "But  the  weight  of  authority  in  this 
country  at  least,  is  to  the  effect  that  mere  knowledge  of 
the  seller  that  the  buyer  intends  an  unlawful  use  of  the 
goods  sold  will  not  void  the  contract  between  the 
parties." 

Appellants  further  contend  that  even  if  Murray  sold 
articles  that  could  be  unlawfully  used,  that  the  sale  was, 
therefore,  unlawful.  In  most  of  the  cases  cited  by  ap- 
pellants to  support  their  contention,  the  seller  was  an 
active  participant  in  acts  that  were  specifically  pro- 
hibited by  the  statute,  such  as  gaming  contracts  and 
we  do  not  see  how  these  cases  can  be  made  applicable 
to  the  case  at  bar  since  the  seller  did  not  by  his  acts 
cause  any  of  the  devices  in  question  to  become  unlaw- 
fully used.  Appellants '  counsel  contend  in  their  argu- 
ment that  Murray  knew  Smith  would  continue  to  use 
the  machines  sold,  in  the  business  of  gambling,  but 
there  is  no  evidence  of  such  knowledge  in  the  record, 
or  evidence  that  they  were  ever  so  used.  Appellants 
say  that  even  if  the  sale  of  such  devices  as  involved  in 
this  case  at  bar  is  not  specifically  prohibited  by  statute 
still  the  sale  was  in  aid  of  gambling  and  of  operating, 
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keeping,  owning  and  renting  gambling  devices,  and 
the  note  given  as  consideration,  for  said  gambling 
devices  was  therefore  void. 

Here  again  counsel  cite  cases  where  the  party  seek- 
ing to  recover  is  an  active  participant  in  a  gambling- 
debt.  Nash  v.  Monfiehner,  20  111.  215.  And,  therefore, 
against  public  policy,  which  case  is  so  distinguished 
in  Hoefeld  v.  Osello,  supra.  It  appears  to  us,  more- 
over, that  the  rule  laid  down  in  People  v.  Herrin,  284 
111.  368,  that  public  policy  is  the  principal  of  law  that 
permits  no  one  to  do  lawfully  that  which  has  a  tend- 
ency to  be  injurious  to  the  public  or  against  the  pub- 
lic good,  would  be  applicable  to  this  case  only  if  the 
sale  of  such  devices  as  Murray  sold  were  specifically 
prohibited  by  statute  in  the  county  where  sold.  Clear- 
ly, under  the  rule  in  the  Question  Game  case,  where 
the  court  said  that  such  machines  were  not  unlawful 
per  se  as  gambling  devices,  the  sale  of  them  could  not 
be  considered  against  public  policy  and  injurious  to 
public  morals  unless  and  until  it  was  shown  that  they 
were  actually  used  for  the  staking,  hazarding  or  bet- 
ting of  money  upon  chance. 

The  only  other  question  in  this  case  is  as  to  the 
proper  remedy  which  the  appellants  should  have  fol- 
lowed in  order  to  properly  raise  the  question  of  lack 
of  a  valid  consideration  for  the  note  upon  which  judg- 
ment was  caused  to  be  confessed  by  the  appellee.  An 
equitable  remedy  is  given  only  where  no  adequate 
remedy  at  law  exists.  In  the  case  at  bar  there  was  an 
adequate  remedy  at  law  which  was  a  motion  to  open 
the  judgment  and  for  leave  to  plead  and  defend  and  the 
only  excuse  offered  by  the  appellants  for  not  doing 
this  was  that  they  were  led  to  believe  that  unless  they 
complied  with  the  request  of  appellee,  their  property 
would  be  levied  upon  under  the  judgment.  As  the  Su- 
preme Court  of  this  State  said  in  the  case  of  Fish  v. 
Cleland,  33  111.  237,  ' '  A  representation  of  what  the  law 
will  or  will  not  permit  to  be  done,  is  one  upon  which 
the  party  to  whom  it  is  made  has  no  right  to  rely,  and 
if  he  does  so,  it  is  his  own  folly,  and  he  can  not  ask  the 
law  to  relieve  him  of  the  consequences." 

We  must  conclude,  therefore,  that  the  appellants 
were  guilty  of  laches  in  not  filing  a  motion  to  open  the 
judgment  and  for  leave  to  plead  and  defend  and  that 
such  a  motion  as  could  have  been  made  after  the  ren- 
dition of  the  judgment  in  question  is  analagous  to  a 
motion  to  vacate  a  judgment  obtained  by  default  and 
the  rule  as  to  laches  in  default  cases  is  applicable. 
Kesner  v.  Truax,  195  111.  App.  285. 
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For  the  reasons  given,  we,  therefore,  believe  that  the 
trial  court  did  not  err  in  sustaining  the  demurrer  to 
appellants'  bill  and  in  dismissing  appellants'  cross- 
bill for  want  of  equity  and  that  the  court  properly  en- 
tered a  decree  of  foreclosure  for  appellees.  The  de- 
cree of  the  trial  court  is,  therefore,  affirmed. 

Decree  affirmed. 
(Eleven  pages  in  original  opinion) 
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Mr.  Justice  Allaben  delivered  the  opinion  of  the 
Court. 

This  is  a  suit  brought  by  Gertrude  B.  Chism,  as 
executrix  of  the  estate  of  Walter  B.  Chism,  deceased, 
against  Buske  Lines,  Inc.,  and  William  H.  Meyer,  for 
damages  sustained  on  account  of  the  death  of  Walter 
B.  Chism  which  plaintiff  alleges  was  due  to  an  acci- 
dent caused  by  the  negligence  or  wanton  and  willful 
conduct  of  the  defendants.  The  declaration  on  which 
the  case  was  tried  consisted  of  two  original  counts 
and  six  additional  counts.  The  last  two  of  said  addi- 
tional counts,  alleged  willful  and  wanton  misconduct 
on  the  part  of  the  defendants.  The  other  eight  counts 
alleged  negligence. 

As  the  suit  was  originally  started  there  was  another 
party  defendant  but  that  party  defendant  was  dis- 
missed out  of  the  suit,  and  the  proceeding  was  against 
the  defendants  named  above.  The  six  additional 
counts  were  filed  more  than  a  year  after  the  death  of 
plaintiff's  decedent.  The  defendants  filed  a  plea  of 
the  statute  of  limitations  as  to  the  six  additional 
counts,  to  which  plaintiff  filed  a  replication.  The  trial 
court  did  not  pass  on  this  question,  and  inasmuch  as 
there  is  no  complaint  in  regard  to  these  six  additional 
counts  this  court  will  not  pass  upon  that  question,  but 
will  treat  the  counts  as  properly  filed.  The  defend- 
ants filed  to  all  counts  a  plea  of  the  generalissue,  and 
an  additional  plea  denying  possession,  control,  use  or 
operation  of  the  truck  that  killed  the  deceased. 

The  evidence  tends  to  show  that  on  December  6, 
1932,  deceased  and  Robert  Barnett  in  an  automobile 
truck,  loaded  with  sheep,  hogs  and  cattle,  started  from 
Towanda,  Illinois,  to  Chicago,  about  7:15  p.  m.,  on 
Route  4,  a  concrete  highway;  that  when  they  reached 
a  point  a  mile  and  a  half  northeast  of  Towanda  there 
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was  a  collision  between  the  truck  of  the  deceased  and 
a  truck  of  the  Akron-Kansas  City  Motor  Freight  Com- 
pany, which  was  going  south,  whereby  a  part  of  the 
panelled  body  of  the  truck  of  the  deceased,  on  the 
left  hand  side,  and  at  the  extreme  top,  was  damaged ; 
that  deceased  continued  north  with  his  truck,  looking 
back,  for  a  distance  of  a  quarter  of  a  mile  or  so ;  when 
he  stopped  his  truck,  headed  north  on  the  right  hand 
side  of  the  pavement.  The  outside  edge  of  the  rear 
wheels  were  in  line  with  the  outside  edge  of  the  truck 
body,  with  the  rear  left  wheel  on  the  black  line,  and 
the  left  front  wheel  two  feet  east  of  the  black  line; 
that  the  shoulders  on  both  sides  of  the  road  at  this 
point  were  soft  and  muddy;  that  after  stopping,  the 
deceased  and  Barnett,  got  out  with  a  flash  light,  and 
deceased  climbed  to  the  damaged  part  at  the  top  of 
the  truck,  where  there  was  an  opening  about  one  and 
a  half  feet  in  length,  caused  by  the  collision  with  the 
Akron  truck;  that  after  deceased  climbed  up  Barnett 
had  the  flash  light ;  that  the  night  was  dark  and  damp ; 
that  lights  were  burning  on  deceased's  truck;  that 
Barnett  was  standing  at  the  rear  of  the  truck,  in  the 
path  of  cars  coming  south;  that  a  truck  came  south 
at  which  Barnett  flashed  the  light  and  the  truck  passed 
by ;  that  to  the  rear  of  this  truck,  about  forty  or  fifty 
yards,  also  going  in  a  southerly  direction,  was  the 
defendant's  truck,  going  twenty  to  twenty-five  miles 
an  hour,  which  did  not  change  its  speed;  that  after 
flashing  the  light  to  the  Buske  truck  Barnett  yelled 
at  Chism,  and  got  behind  the  deceased's  truck,  but 
the  Buske  truck,  driven  by  defendant  Meyer,  hit  de- 
ceased when  he  was  leaning  over  the  top  part  of  his 
truck ;  that  no  horn  or  signal  was  sounded,  and  Chism 
was  thrown  to  the  rear  of  his  own  truck,  about  twelve 
feet;  his  body  flying  over  the  back  part  of  his  truck 
and  over  the  head  of  Barnett;  that  after  striking  de- 
ceased, defendant's  truck  ran  south  for  a  distance  of 
forty  or  fifty  yards.  Chism  at  the  time  he  was  struck 
was  standing  eight  or  nine  feet  in  the  air,  over  the 
left  rear  wheel  of  his  truck.  Barnett  warned  Chism 
when  defendant 's  truck  was  forty  or  fifty  yards  away. 
The  proof  indicates  that  plaintiff's  decedent  died 
as  a  result  of  the  injuries  received,  and  that  decedent 
was  previously  in  normal  health.  The  proof  indicates 
that  the  truck  was  the  truck  of  the  defendant  Buske 
Lines,  Inc.,  and  that  William  H.  Meyer  was  driving 
same  at  the  time  the  accident  happened.  It  is  in  evi- 
dence that  after  the  accident  the  truck  of  the  decedent 
was  driven  north  a  quarter  or  half  a  mile  where  the 
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track  was  turned  around,  and  the  truck  then  taken 
back  to  Towanda,  without  any  repairs  being  made  to 
the  body,  and  that  no  animals  were  lost. 

At  the  close  of  the  plaintiff's  evidence  a  motion  was 
made  on  behalf  of  both  defendants  for  a  peremptory 
instruction  finding  the  defendants  not  guilty  generally, 
and  as  to  each  count.  This  instruction  was  given,  and 
the  jury  accordingly  rendered  a  verdict  in  accordance 
therewith ;  whereupon  the  Court  denied  a  motion  for  a 
new  trial  and  entered  judgment  against  the  plaintiff. 
It  is  from  this  judgment  the  plaintiff  has  appealed  to 
this  court. 

On  motion  for  a  directed  verdict  on  behalf  of  the 
defendants  at  the  close  of  the  plaintiff's  evidence  the 
plaintiff  is  entitled  to  the  benefit  of  any  evidence  or 
reasonable  inference  from  the  facts  proven  viewed  in 
the  light  most  favorable  to  the  plaintiff,  and  it  is  not 
the  province  of  the  court  to  weigh  the  evidence.  AH 
inferences  in  favor  of  the  plaintiff  which  can  be  legiti- 
mately drawn  therefrom  must  be  given  to  the  plaintiff. 
This  is  true  even  though  the  Court  might  be  of  the 
opinion  that  if  the  jury  returned  a  verdict  for  the 
plaintiff  it  should  be  set  aside,  and  if  there  is  any  evi- 
dence tending  to  prove  any  one  count  of  the  declaration 
it  is  error  to  direct  a  verdict.  The  court  has  no  right 
to  determine  the  weight  of  the  evidence  nor  the  credibi- 
lity of  witnesses. 

In  the  case  at  bar  we  can  find  nothing  in  the  evidence 
tending  to  show  the  violation  of  any  duty  owed  by  the 
defendant  to  the  deceased,  or  any  act  upon  the  part 
of  the  defendant  which  could  be  construed  as  willful 
and  wanton  conduct.  The  rate  of  speed,  twenty  to 
twenty-five  miles  an  hour,  could  not  be  considered  ex- 
cessive, nor  was  there  anything  which  the  defendants 
saw,  or  by  the  exercise  of  ordinary  care  should  have 
seen  which  would  cause  them  to  slacken  speed  or  stop ; 
the  position  of  decedent's  truck  was  such  that  there  was 
apparently  plenty  of  room  to  pass  by  in  the  south 
bound  lane  of  traffic.  As  a  matter  of  fact  the  evidence 
shows  that  defendant's  truck  did  pass  decedent's  truck 
without  striking  it,  as  did  also  one  truck  which  pre- 
ceded. How  it  could  be  expected  that  defendants  would 
know  or  have  any  reason  to  believe  that  on  the  left  side 
of  the  truck,  and  standing  or  leaning  over  the  top  of  the 
same,  eight  feet  in  the  air,  there  was  a  man,  whose 
body  projected  over  into  the  lane  for  south  bound 
traffic  we  can  not  conceive  from  the  evidence  adduced, 
nor  is  it  explained  why  Barnett  was  seeking  to  warn 
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approaching  traffic  from  the  north  by  standing  behind 
the  truck  instead  of  in  front  of  it.  In  this  regard  it  is 
to  be  noted  that  in  no  count  of  the  declaration  does  the 
plaintiff  allege  that  defendant's  truck  struck  decedent's 
truck. 

It  is  elementary  that  in  cases  of  this  character  there 
can  be  no  recovery  if  plaintiff's  decedent  was  guilty  of 
contributory  negligence.  Section  145-F  of  an  "Act  to 
Revise  the  Law  in  Relation  to  Roads  and  Bridges," 
Cahill's  Revised  Statutes  1933,  Chap.  121,  Par.  121  (2) 
provides  that  every  person  operating  a  vehicle  upon  the 
hard  roads  of  this  State  shall  keep  to  the  right  of  the 
center  line  and  shall  not  stop  or  allow  the  vehicle  to 
stand  in  such  position  that  there  is  not  ample  room  for 
two  vehicles  to  pass  on  the  road,  except  in  case  of  emer- 
gency. The  proof  shows  conclusively  that  plaintiff's 
decedent  did  park  his  truck  in  direct  violation  of  said 
statute,  but  it  is  contended  that  he  did  so  on  account  of 
the  slight  damage  to  the  top  of  his  car  caused  by  his 
first  collision  with  the  Akron-Kansas  City  truck,  which 
thereby  caused  an  emergency  stop.  In  construing  this 
statute,  Mr.  Chief  Justice  Jones  of  the  Supreme  Court, 
when  on  the  Appellate  Bench,  Second  District  said: 
' '  The  exigencies  which  will  excuse  a  person  from  leav- 
ing a  car  on  the  public  highway  in  violation  of  the 
statute  are  those  which  give  no  choice  to  the  driver 
about  leaving  his  car  in  that  position.  Instances  of 
such  exigencies  are  an  accidental  break  in  machinery, 
a  failure  in  the  mechanism  or  parts  peculiar  to  the  car, 
a  sudden  blocking  of  the  highway,  etc."  Crawford  v. 
Calialan,  259  111.  App.  14.  In  the  present  case  the  ac- 
cident with  the  Akron  truck  occurred  fully  a  quarter  of 
a  mile  south  of  the  place  where  the  plaintiff  decedent 
brought  his  truck  to  a  stop.  This  plainly  shows  that 
there  was  no  exigency  which  gave  no  choice  to  the 
driver  about  leaving  his  car  in  that  position.  Why  he 
stopped  there,  rather  than  before,  is  entirely  unex- 
plained. We  will  take  it  as  true  that  the  shoulders  at 
the  point  where  he  did  stop  were  soft  and  muddy;  and 
possibly  dangerous  to  drive  upon,  but  there  is  no 
reason  shown  why  plaintiff  decedent  could  not  have 
driven  on  further,  until  he  reached  a  point  where  he 
could  sufficiently  withdraw  from  the  concrete  slab  to 
comply  with  the  statute. 

Plaintiff's  efforts  to  show  that  there  was  an  emer- 
gency in  that  stock  might  escape  are  not  convincing, 
when  taken  in  consideration  with  the  testimony  of  the 
witness  Quinsel,  who  after  the  accident,  and  when  no 
repair  had  been  made  to  the  damage  drove  decedent's 
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truck  north  a  quarter  or  half  a  mile  where  there  was  a 
cross  road,  where  he  turned  the  truck  around,  and  then 
drove  same  back  to  his  starting  point,  Towanda,  and  no 
stock  was  lost.  In  the  light  of  this  testimony  it  seems 
clear  to  us  that  when  plaintiff's  decedent  stopped 
where  he  did,  and  climbed  on  top  of  same  to  make  the 
repair  he  knowingly  violated  the  statute,  previously 
referred  to,  and  knowingly  placed  himself  in  a  position 
of  danger. 

"A  party  has  no  right  to  knowingly  expose  himself 
to  danger  and  then  recover  damages  for  an  injury 
which  he  might  have  avoided  by  the  use  of  reasonable 
precaution."    Beidler  v.  Brcmshaw  200  111.  425. 

The  case  of  James  v.  Motor  Transit  Management 
Company,  260  111.  App.  246,  is  cited  by  plaintiff  in  error 
in  support  of  the  contention  that  the  trial  court  erred 
in  directing  a  verdict.  In  our  opinion  this  case  does 
not  support  plaintiff 's  position :  First,  because  the  bus 
was  left  on  the  road  on  account  of  lack  of  gas,  and  the 
driver  coasted  as  far  on  to  the  shoulder  as  he  could. 
Then  when  the  gas  was  supplied  it  was  impossible  to 
get  the  bus  on  to  the  road  on  account  of  the  soggy  con- 
dition of  the  shoulder  and  it  was  necessary  to  get  a 
wrecker  to  pull  the  bus  back  on  to  the  road.  Meanwhile 
a  car  going  in  the  same  direction  ran  into  the  back  end 
of  the  bus,  which  extended  to  either  a  greater  or  less 
degree  across  the  right  of  way  in  which  the  bus  was 
headed.  There  was  some  question  whether  or  not  the 
tail  light  was  lit  but  the  court  determined  that  from 
the  clear  preponderance  of  the  evidence  the  bus  was 
visible. 

In  the  case  at  bar  there  is  no  such  emergency  causing 
the  stop  as  in  the  James  case.  There  is  no  question 
but  what  defendants  saw  plaintiff  decedent 's  truck  but 
defendants  did  not  strike  decedent's  truck,  and  there 
is  absolutely  no  evidence  that  defendants  did  see  plain- 
tiff's decedent  eight  feet  in  the  air  on  the  left  side  of  the 
truck,  over  the  left  rear  wheel,  or  by  the  exercise  of 
ordinary  care  could  have  seen  this  object.  As  regards 
the  two  wanton  and  willful  eounts  there  is  no  evidence 
that  the  defendants  saw  the  deceased  in  time  to  avoid 
injury  to  him,  or  by  the  exercise  of  reasonable  care 
could  have  known  of  the  danger  to  which  deceased  was 
exposed,  and  willfully  and  wantonly  injured  him,  or 
that  with  the  conscious  indifference  to  consequences 
willfully  and  wantonly  drove  their  truck  at  a  high  rate 
of  speed,  or  willfully  and  wantonly  failed  to  give  reas- 
onable warning  of  approach  to  deceased.  Where  there 
is  no  evidence  of  willful,  wanton  and  malicious  conduct 
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it  is  the  duty  of  the  trial  court  to  withdraw  that  ques- 
tion from  the  consideration  of  the  jury.  Provenzano 
v.  I.  C.  R.  R.  Co.  357  111.  192,  Robbins  v.  Illinois  Power 
and  Light,  255  111.  App.  106.  When  the  trial  court  can 
clearly  see  that  the  injury  complained  of  was  the  re- 
sult of  the  negligence  of  the  party  injured  it  should  not 
hesitate  to  instruct  the  jury  to  return  a  verdict  for  the 
defendant.  Beidler  v.  Branshaw,  supra,  Wilson  v. 
The  Illinois  Central,  210  111.  603,  I.  C.  R.  R.  Co.  v.  Os- 
wald, 338  111.  270. 

A  careful  analysis  of  the  pleadings,  and  the  proof, 
construed  in  the  light  of  the  decisions  of  our  Supreme 
Court  and  Appellate  Courts  as  to  what  is  necessary  to 
constitute  liability  in  cases  of  this  character  leads  us  to 
the  conclusion  the  trial  court  properly  directed  a  ver- 
dict for  the  defendants  at  the  close  of  the  plaintiff's 
case.  Judgment  of  the  trial  court  is,  therefore,  af- 
firmed. 

Judgment  affirmed. 

(Nine  pages  in  original  opinion) 
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In  the  Matter  of  the  Estate  of  Mary  C.  Williams,  De- 
ceased, Cecil  Hirsch,  et  al.,  Appellants,  v.  Elinor 
M.  French,  Administratrix  etc.,  et  al., 
Appellees. 

Appeal  from  Circuit  Court  of  McLean  County. 

o  *y  Q 

October  Term,  A.  D.  1934.      ^    &     %j 

Gen.  No.  8862  Agenda  No.  24 

Mr.  Justice  Allaben  delivered  the  opinion  of  the 
Court. 

Mary  C.  Williams,  a  widow,  and  a  resident  of  Colfax, 
McLean  County,  Illinois,  died  testate  on  December  28, 
1932.  Her  last  will  and  testament  is  in  words  and 
figures  as  follows,  to-wit: 

"I,  Mary  C.  Williams,  of  Colfax,  Illinois,  make 
this  my  last  Will  and  Testament.  I  give,  devise, 
bequeath  my  estate  and  property,  real  and  personal, 
as  follows,  that  is  to  say: 

"First:  All  of  my  just  debts  and  funeral  ex- 
penses are  to  be  paid. 

"Second:  To  my  sister,  Clara  Van  Patten,  I 
give,  devise  and  bequeath  Lot  Six  (6)  Block  Thirty 
One  (31)  Anderson's  5th  Addition  to  Colfax,  Illinois 
which  is  my  home  and  all  the  contents  therein,  in- 
cluding furnishing  and  personal  effects. 
"Third:  After  the  first  two  bequests  of  this  my 
last  Will  are  fulfilled  it  is  my  desire  and  request  that 
All  my  legal  heirs  share  and  share  alike  in  the  re- 
mainder of  my  estate.    Both  real  and  personal. 

"Fourth:  I  would  appoint  Clara  Van  Patten  of 
Colfax,  Illinois  to  act  as  executor  of  this  my  last 
Will  and  Testament,  without  Bond. 

' '  In  witness  whereof  I  have  signed  and  sealed  and 
published  and  declared  this  instrument  as  my  will, 
at  Colfax,  Illinois  on  this  4th  day  of  June,  1920. 

Mary  C.  Williams  (Seal)" 
Said  will  bears  attestation  clause  in  due  form.  Then 
follows  a  codicil,  dated  November  5,  1923,  making  three 
small  money  bequests.  Inasmuch  as  there  is  no  ques- 
tion raised  concerning  the  codicil  it  is  not  set  out. 
Said  will  was  duly  filed  in  the  Probate  Court  of  Mc- 
Lean County  and  admitted  to  probate.  Clara  Van 
Petten,  the  executrix  nominated  in  the  will  qualified 
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as  such  executrix,  and  subsequently  died.  Elinor  M. 
French  was  appointed,  and  qualified,  as  administra- 
trix de  bonis  non  with  will  annexed. 

By  order  of  heirship,  entered  in  the  estate  of  Mary 
C.  Williams,  deceased,  the  Probate  Court  found  that 
deceased  left  no  surviving  spouse,  and  as  her  sole  and 
only  heirs  at  law  Elinor  M.  French,  a  niece,  who  was 
the  daughter  and  only  descendent  of  Clara  Van  Pet- 
ten,  the  executrix  named  in  said  will,  which  said  execu- 
trix was  the  sister  of  Mary  C.  Williams,  deceased; 
Frankie  Penry,  a  niece,  the  daughter  and  only  descend- 
ent of  George  Fletcher  Frescoln,  deceased,  a  brother 
of  the  testatrix;  Cecil  Hirsch,  Jennie  Flanders,  and 
Edward  Frescoln,  nieces  and  nephew  respectively  of 
the  testatrix  and  children  of  John  Wesley  Frescoln, 
deceased,  a  brother  of  said  testatrix. 

The  estate  was  duly  administered,  and  an  order  of 
distribution  of  the  residuary  estate  presented  by  the 
administratrix  de  bonis  non  providing  for  a  per 
stirpes  distribution  was  entered  by  the  Probate  Court, 
from  which  order  an  appeal  was  taken  to  the  Circuit 
Court  by  appellants.  The  Circuit  Court  entered  an 
order  directing  a  distribution  of  the  residuary  estate 
per  stirpes,  and  from  this  order  this  appeal  has  been 
taken. 

The  only  question  is  as  to  the  interpretation  of 
clause  Third  of  the  will  which  is  as  follows : 

"Third:  After  the  first  two  bequests  of  this  my 
last  Will  are  fulfilled  it  is  my  desire  and  request  that 
All  my  legal  heirs  share  and  share  alike  in  the  re- 
mainder of  my  estate.  Both  real  and  personal." 
The  only  testimony  offered  by  either  side  was  that  of 
John  L.  Barnes,  a  former  banker,  who  testified  that 
he  knew  the  testatrix  and  had  drawn  the  will  involved 
in  this  case ;  that  at  her  request  he  re-wrote  this  will, 
exactly  like  a  previous  one,  except  as  to  the  bequest 
to  Clara  Van  Petten,  contained  in  the  second  para- 
graph; that  the  testatrix  had  said  to  him:  "Eoy,  I 
want  you  to  rewrite  my  will  and  make  it  just  exactly 
as  this  one"  (handing  him  her  old  will)  "except  that 
I  want  Clara  to  have  the  home  place  and  everything  in 
it."  The  witness  also  testified  that  testatrix  said  noth- 
ing further  about  the  will. 

The  prime  rule  for  the  interpretation  of  wills  is  to 
determine  the  intention  of  the  testator  as  shown  by  the 
whole  context  thereof,  but  in  the  case  at  bar  the  will 
is  so  short,  and  the  testimony  so  meager,  that  neither 
offer  any  aid  to  speak  of  in  determining  the  intention 
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of  the  testatrix ;  so  resort  must  be  had  to  the  rules  of 
construction  as  applied  to  the  words  used  in  clause 
"Third". 

Illinois  is  one  of  the  states  which  incline  towards  a 
division  per  stirpes  unless  a  clear  intention  to  the  con- 
trary is  shown.  (Dollander  v.  Dhaemers,  297  111.  274; 
Lee  v.  Roberson,  297  111.  321;  Carlin  v.  Helm,  331  111. 
213 ;  Clark  v.  Todd,  310  111.  361. 

In  the  clause  in  question  there  is  no  conclusive  lan- 
guage which  would  indicate  a  per  capita  construction 
of  the  clause.  This,  taken  together  with  the  further 
rule,  which  is  well  settled  in  this  state,  that  where  re- 
sort must  be  had  to  the  statute  of  descent  to  determine 
who  will  take  under  the  terms  of  the  will,  then  and  in 
such  cases  the  Court  has  favored  a  stirpital  construc- 
tion. Dollander  v.  Dhaemers,  siipra.  It  follows  that 
such  rule  must  form  the  basis  of  distribution  in  this 
case. 

Words  indicating  an  equality  of  division,  such  as 
"equally",  "to  be  divided  equally",  share  and  share 
alike"  do  not  necessarily  mean  a  per  capita  equality 
of  division,  but  may  be  just  as  readily  applied  to  a 
per  stirpes  division,  and  thus  call  for  an  equal  division 
within  a  class,  Pitney  v.  Brown,  44  111.  363.  The  clause 
in  question  in  this  case  is  possible,  therefore,  of  two 
interpretations,  either  a  per  capita  equality  of  distri- 
bution, or  a  per  stirpes  distribution,  and  since  our 
courts  are  inclined  to  favor  a  per  stirpes  distribution 
in  cases  of  ambiguity  we  are  inclined  to  take  that  view 
of  clause  Third  of  the  will  in  question. 

Appellants  draw  attention  to  the  word  "All"  in 
clause  Third  of  the  will,  which  is  capitalized  by  the 
scrivener,  contending  that  this  word  used  in  connec- 
tion with  the  verbiage  of  the  clause  indicates  an  inten- 
tion of  a  per  capita  distribution.  The  testimony  is  that 
this  portion  of  the  will,  including  the  word  "All",  so 
capitalized,  was  copied  verbatim  from  an  old  will,  made 
some  years  before  the  will  in  question.  In  spite  of  the 
direct  testimony  of  the  scrivener,  an  inspection  of  the 
will  as  he  testified  it  existed  prior  to  his  drawing  the 
new  will,  which  contained  clause  Second,  would  show 
a  document  which  would  be  clearly  incomplete,  because 
eliminating  the  second  paragraph  of  the  present  will 
the  second  paragraph  would  follow:  "First:  All  of 
my  just  debts  and  funeral  expenses  are  to  be  paid. 
Second:  After  the  first  two  bequests  of  this  my  last 
will"  and  so  forth.  Clearly,  the  first  paragraph  was, 
not  a  bequest,  or  even  if  it  be  so  considered  it  could 
not  be  considered  two  bequests  before  the  second  para- 
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graph.  There  must  have  been  some  other  paragraphs 
or  bequests  in  the  first  will  which  were  omitted  from 
the  second,  and  to  which  the  capitalized  word  "All" 
may  have  had  some  special  significance.  What  that 
significance  may  have  been  we  cannot  determine,  but 
as  used  here  it  plainly  refers  to  something  which  has 
been  omitted,  and  is  not  entitled  to  the  interpretation 
sought  to  be  given  by  appellants. 

For  the  reasons  heretofore  set  forth  it  is  our  opinion 
that  the  order  of  distribution  entered  by  the  Circuit 
Court  is  correct,  and  that  order  is,  therefore,  affirmed. 

Affirmed. 

(Five  pages  in  original  opinion) 
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John  Deere  Plow  Company  of  Mo  line,  a  Corpora  tion, 

Appellant,  v.  R.  H.  Coorts  and  Thomas  A.  Scully, 

Appellees. 

Appeal  from  Circuit  Court  of  Logan  County. 

October.  Term,  A.  D.,  1934. 


Gen.  No.  8865 


Agenda  No.  27 


Mr.  Justice  Allaben  delivered  the  opinion  of  the 
Court. 

Thomas  A.  Scully,  defendant,  was  the  owner  of  cer- 
tain premises,  which  he  demised  to  Mrs.  Marie  Diers- 
ing  by  a  written  lease,  elated  May  3,  1932,  by  the  terms 
of  which  the  premises  were  leased  "for  the  term  of 
one  year,  from  and  after  the  first  day  of  March  A.  D., 
1932,  or  so  soon  thereafter  as  the  present  tenant  or 
tenants  occupying  said  premises,  or  any  portion  of 
them,  shall  give  possession  of  the  same,  and  ending 
on  the  last  day  of  February,  A.  D.,  1933 ' ',  and  by  this 
lease  the  lessee  agreed  to  pay  as  rent  on  the  1st  day 
of  September,  A.  D.,  1932,  the  sum  of  $836,  and  on  the 
1st  day  of  January,  A.  D.,  1933,  the  sum  of  $1,040. 
Indorsed  on  the  outside  of  the  lease  were  the  following 
words,  among  others:  "Begins  March  1st  1932,  ends 
February  last,  1933".  The  same  premises  had  been 
rented  to  the  lessee  by  the  defendant  for  a  number  of 
years  previously,  and  the  rent  for  the  year  proceding 
the  commencement  of  the  lease  in  question  had  not 
been  fully  paid,  there  remaining  due  a  balance  of  some 
$793.  During  the  year  1932  the  lessee  raised  corn  on 
the  premises  which  was  sold  to  the  defendant  Coorts, 
on  August  29,  1933,  and  delivered  to  him  on  the  30th 
and  31st  clay  of  the  same  month.  In  1930,  the  John 
Deere  Plow  Company,  plaintiff,  sold  a  tractor  to  les- 
see's son,  Henry  Diersing,  and  afterwards,  on  April 
26,  1933,  Henry  Diersing  and  his  mother,  Marie 
Diersing,  the  lessee  executed  a  chattel  mortgage  on  the 
corn  raised  on  said  premises  to  secure  notes  given  to 
the  John  Deere  Plow  Company.  This  chattel  mort- 
gage was  expressly  made  subject  to  cash  rent  in  the 
amount  of  $161.  The  chattel  mortgage  was  not  fore- 
closed, nor  the  corn  seized,  nor  any  possession  taken 
thereof  by  the  mortgagee,  but  the  sale  of  the  corn 
hereinabove  referred  to  was  made  not  only  with  the 
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consent  but  at  the  request  of  the  John  Deere  Plow 
Company  to  Coorts,  who  knew  of  the  existence  of  the 
chattel  mortgage,  and  also  knew  that  the  corn  had  been 
raised  upon  the  lessor's  premises  by  the  tenant  dur- 
ing the  year  of  1932.  After  Coorts  bought  the  corn  he 
mailed  his  check  dated  September  12,  1933,  for  $300, 
payable  to  plaintiff. 

Upon  being  served  with  a  notice  by  the  lessor  that 
lessor  was  claiming  a  landlord's  lien  Coorts  stopped 
payment  on  the  check,  and  plaintiff's  agent  then  served 
Coorts  with  a  demand  for  the  proceeds  of  the  corn. 
Plaintiff  then  recovered  judgment  against  Coorts  be- 
fore a  justice  of  the  peace  for  the  proceeds  of  the  corn 
purchased  by  him.  Appeal  was  then  taken  to  the  Cir- 
cuit Court  of  Logan  County,  Illinois,  at  which  time  a 
stipulation  was  entered  into  between  the  plaintiff,  John 
Deere  Plow  Company,  Thomas  A.  Scully,  intervenor, 
and  E.  M.  Coorts  defendant  whereby  all  parties  agreed 
that  there  was  involved  in  the  trial  of  this  cause  the 
proceeds  of  corn  raised  in  the  year  commencing  March 
1,  A.  D.,  1932,  upon  the  premises  owned  by  Thomas 
A.  Scully;  that  Thomas  A.  Scully  claimed  a  landlord's 
lien  against  said  corn;  that  it  was  desired  to  settle 
said  claim  in  one  litigation,  and  it  was,  therefore, 
stipulated,  that  Scully  might  appear  as  intervenor  in 
the  cause,  that  it  be  heard  as  if  the  defendant  Coorts 
had  filed  his  bill  of  interpleader  with  the  payment  of 
said  money  into  court ;  that  the  claims  of  the  plaintiff 
and  of  Scully  should  be  considered  pleaded;  that  all 
defenses  to  the  claim  of  either  party,  and  all  replica- 
tions or  traverses  be  considered  pleaded;  that  the 
cause  be  heard  by  the  Court  without  a  jury,  and  that 
such  order  and  judgment  be  entered  by  the  Court  as 
if  the  case  arose  on  a  bill  of  interpleader,  and  a  decree 
entered  on  such  bill.  Trial  was  had  and  the  Court 
found  that  Scully  had  executed  a  written  lease  to  Marie 
Diersing  for  the  premises  in  question  for  the  term 
of  one  year,  as  hereinbefore  set  forth;  that  certain 
corn  raised  upon  the  premises  was  received  by  the 
defendant  Coorts  on  August  30th  and  31st,  1933,  sold 
by  him  and  converted  into  money;  that  the  proceeds 
of  the  sale  after  deducting  certain  charges  and  ex- 
penses, incident  to  said  sale,  amounted  to  $461,  which 
said  sum  the  said  Coorts  had  paid  into  Court.  The 
Court  further  found  that  the  defendant  Coorts  prior 
to  and  at  the  time  he  received  delivery  of  the  corn 
knew  that  it  was  subject  to  the  lien  of  Thomas  A. 
Scully  for  rent,  which  said  lien  continued  for  the  full 
term  of  six  months  after  the  last  day  of  February, 
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A.  D.,  1933;  that  the  actual  rent  due  from  the  lessee 
to  Scully  for  the  term  of  the  lease  was  $836 ;  that  the 
chattel  mortgage  to  the  John  Deere  Plow  Company 
was  and  is  subject  to  the  landlord 's  lien ;  that  the  de- 
fendant, Coorts,  before  the  expiration  of  said  lien,  and 
with  knowledge  thereof,  prevented  said  Scully  from 
enforcing  it,  and  thereby  deprived  him  of  his  said  lien, 
and  he  is  liable  to  said  Scully  for  the  unpaid  rent 
which  was  in  excess  of  the  amount  of  $836;  the  Court 
further  found  that  the  costs  incurred  in  the  justice 
court  and  in  the  Circuit  Court  should  be  paid  out  of 
the  amount  in  the  hands  of  the  clerk.  The  court  then 
entered  judgment  in  favor  of  Thomas  A.  Scully  and 
against  the  defendant,  Coorts,  in  the  amount  of  $447.05 
to  be  satisfied  out  of  the  $461  paid  into  court;  that 
John  Deere  Plow  Company  take  nothing,  and  that 
Coorts  be  discharged  of  any  liability  to  account  to  any 
of  the  parties.  From  this  judgment  the  plaintiff,  John 
Deere  Plow  Company  appeals. 

The  two  questions  involved  in  this  case  are,  first, 
whether  the  landlord,  Scully,  had  a  landlord's  lien 
which  extended  after  the  time  the  corn  was  sold  to 
Coorts,  and  second,  if  the  lien  is  good,  for  what 
amount.  Plaintiff  contends  that  the  lien  had  expired 
on  the  27th  day  of  August,  1933,  arguing  that  the  com- 
putation of  time  under  Chapter  80,  Section  31,  Cahill  's 
Illinois  Statutes,  which  reads  in  part:  The  landlord's 
lien  "shall  continue  for  the  period  of  six  months  after 
the  expiration  of  the  term  for  which  the  premises  are 
demised",  means  in  the  case  at  bar  that  the  period 
shall  extend  from  the  28th  day  of  February,  1933,  to 
the  28th  day  of  the  sixth  month  following,  less  one 
day,  and  cite  as  authority  the  case  of  Irving  v.  Irving, 
209  Illinois  Appellate  318,  wherein  the  court  used  the 
following  language :  "in  computing  time  by  the  calen- 
dar year,  days  are  not  counted,  but  the  calendar  is 
examined  and  the  day  numerically  corresponding  to 
that  day  in  the  following  year  is  ascertained,  and  the 
calendar  year  expires  on  that  day,  less  one."  The  lan- 
guage in  this  case  when  applied  to  the  facts  of  the 
case  at  bar  seems  to  us  to  mean  that  if  the  six  months ' 
period  were  to  be  calculated  from  February  28,  1933, 
it  would  be  six  full  months  following  that  day,  less  one 
day,  or  August  31,  1933.  There  is  nothing  in  the  lan- 
guage of  the  Irving  case  that  indicates  that  the  Court 
would  in  this  case  decide  the  six  months'  period  to  be 
actually  five  months  and  twenty-seven  days.  The  lease 
in  the  case  at  bar  expired  at  midnight  on  the  last  day 
of  February,  which  was  February  28th,  and  therefore, 
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in  computing  the  six  month  or  half  year  period  pro- 
vided by  statute,  the  calculation  is  made  from  the  1st 
of  March  to  the  1st  of  the  succeeding  month,  and  so 
on,  for  six  months,  less  one  day,  so  that  the  lien  ex- 
pired on  midnight  of  August  31st. 

Counsel  for  appellant  rely  strongly  upon  the  lan- 
guage used  in  the  case  of  Lawrence  v.  Elmwood  Eleva- 
tor Co.  258  111.  App.  101,  104,  where  the  present  Chief 
Justice  of  the  Supreme  Court  said :  ' '  The  lease  ex- 
pired March  1,  1927.  The  lien  therefore  expired  Au- 
gust 31,  1927. ' '  An  examination  of  the  case  discloses 
that  the  question  of  the  exact  day  when  the  lease  ex- 
pired was  not  in  question,  the  property  having  been 
disposed  of  a  considerable  time  prior  thereto.  How- 
ever, in  our  opinion,  it  correctly  states  the  rule,  and  is 
in  no  wise  in  conflict  with  our  views  already  expressed. 
The  other  cases  cited  by  counsel  for  plaintiff  in  no  way 
differ  from  the  holdings  in  the  Irving  case,  as  pre- 
viously set  forth,  and  are  not  in  conflict  with  our  views 
in  this  case.  The  opportunity  of  the  landlord  to  en- 
force his  lien  was  interfered  with  by  the  acts  of  Coorts 
before  the  expiration  of  the  lien,  and  thereby  Coorts 
became  liable  to  the  landlord.  The  authorities  cited  by 
the  defendant  in  support  of  his  proposition  that  the 
landlord  lost  his  lien  by  failure  to  exercise  it  within 
the  period  provided  by  statute  are  not  applicable  in 
view  of  our  previous  holding. 

Plaintiff's  second  contention  is  that  the  lease  in  ques- 
tion provided  for  a  greater  lien  than  the  statute  gives, 
on  the  theory  that  plaintiff  was  attempting  to  establish 
his  lien  for  a  previous  year 's  rent  would  be  true,  if  that 
were  the  sitiiation  in  the  case  at  bar,  and  with  the  cases 
cited  we  have  no  quarrel.  However,  in  the  case  at  bar 
the  lease  provided  for  a  certain  amount  of  rent  for  the 
year  in  question,  and  the  fact  that  part  of  this  rent  may 
have  accrued  in  the  previous  year  does  not  support 
the  contention  that  the  landlord  was  claiming  a  lien 
for  a  previous  year's  rental.  There  was  nothing  in 
the  lease  to  show  that  it  was  for  a  previous  year,  and 
there  is  nothing  so  far  as  this  court  is  concerned  that 
is  illegal  or  against  public  policy  or  infringes  upon 
the  rights  of  any  parties  when  they  enter  voluntarily 
into  a  contract  for  a  certain  amount  of  rent  which  may 
be  more  than  the  land  would  ordinarily  rent  for  per 
acre.  In  the  case  of  Prettyman  v.  Unland  77  Illinois 
206  cited  by  appellant  to  substantiate  his  contention 
that  a  previous  year's  rental  would  not  be  a  basis  for 
the  landlord's  lien  in  the  case  at  bar,  we  direct  atten- 
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tion  to  the  fact  that  in  that  case  the  rent  for  the  year 
1871  was  not  fully  paid  but  such  rent  was  not  made  a 
part  of  the  rent  for  the  year  1872,  and  that  after  the 
lease,  commencing  March  1,  1872,  was  executed  the 
parties  by  separate  agreement,  which  was  no  part  of 
the  lease  for  that  year,  entered  into  an  agreement  which 
was  indorsed  upon  the  back  of  the  lease  for  1872,  speci- 
fying that  in  addition  to  the  rent  for  that  year  the 
tenant  was  to  pay  to  the  landlord  on  the  same  terms  a 
certain  sum  of  money,  being  the  unpaid  rent  for  the 
previous  year,  and  the  mere  fact  that  it  was  made  pay- 
able at  the  same  time  as  the  rent  for  1872  did  not  in 
our  opinion  make  it  a  part  of  that  lease.  As  previously 
pointed  out  the  previous  year's  rent  was  included  in 
the  total  amount  reserved  for  the  year  1932-1933,  and 
was  incorporated  in  the  terms  of  the  lease  for  that  year, 
without  any  reference  whatsoever  being  made  to  the 
failure  to  pay  the  previous  year's  rental. 

In  our  view  the  finding  of  the  trial  court  that  the 
defendant,  Coorts,  was  liable  to  the  defendant  Scully 
for  the  amount  he  received  from  the  sale  of  the  corn  in 
question,  because  landlord  Scully's  lien  had  been  inter- 
fered with  before  the  expiration  of  the  lien,  and  that 
the  plaintiff,  John  Deere  Plow  Company,  take  nothing, 
was  correct.  Therefore,  the  judgment  of  the  trial  court 
is  affirmed. 

Judgment  affirmed. 

(Seven  pages  in  original  opinion) 


(41043—1-35)      14 


ypL. 


*-^~L    I  -,• 


Published  in  Abstract 

—7 


jF 


Porter  Fox,  A.  H.  Skelton,  Plaintiffs,  Appellee,  v. 

Achille  F.  Lete,  Everett  E.  Smith,  Defendants, 

Achille  F.  Lete,  Appellant. 

Appeal  from  Circuit  Court,  Vermilion  C&unty 

Z  i  o 

October  Term,  A.  D.  1934 


Gen.  No.  8868 


Agenda  No.  30 


Mr.  Justice  Allaben  delivered  the  opinion  of  the 
Court. 

This  is  a  bill  in  equity  brought  by  Porter  Fox,  and 
A.  H.  Selton,  against  Achille  F.  Lete  and  Everett  E. 
Smith.  The  bill  charges  in  substance  that  on  August 
12,  1933,  complainant,  Porter  Fox,  owned  74  acres  of 
land  in  Vermilion  County,  and  on  that  day  entered 
into  a  contract  in  writing  for  the  sale  of  the  same  to 
the  plaintiff,  A.  H.  Skelton,  upon  the  following  condi- 
tions :  Purchase  price  $2,773.68,  payable  as  follows : 
$673.68  cash,  on  the  signing  of  the  contract,  and  $400 
on  the  1st  day  of  April  for  each  of  the  years  1934,  1935, 
and  1936,  and  the  balance  of  $900  on  April  1,  1937,  with 
interest  at  6  per  cent  on  all  deferred  payments ;  taxes 
and  special  assessments  subsequent  to  the  year,  193*3, 
to  be  paid  by  the  purchaser ;  authorizing  purchaser  to 
dig  coal  on  a  25  cent  per  ton  royalty,  payable  each 
month ;  at  which  time  a  full  report  of  the  coal  dug  and 
taken  out  was  to  be  made,  and  the  payments  of  royalty 
to  be  applied  on  the  purchase  price  in  addition  to  the 
stipulated  payments  to  be  made;  contract  provided 
for  forfeitures  on  failure  to  make  the  payments ;  that 
the  purchaser  should  have  sixty  days  of  grace  to  make 
payments  due  on  the  contract,  purchaser  was  to  pro- 
cure insurance  on  the  buildings  against  fire,  lightning 
and  tornado,  to  their  insurable  value,  to  be  issued  in 
the  name  of  the  vendor  and  deposited  with  the  vendor 
with  loss  payable  to  both  as  their  interests  appear; 
that  time  was  of  the  essence  of  the  contract. 

Bill  further  alleges  that  upon  the  execution  of  the 
contract  premises  were  delivered  to  Skelton  by  Fox 
and  Skelton  entered  into  possession,  and  has  continued 
in  possession;  that  defendant,  Lete,  was  the  owner  of 
land  adjoining  on  the  west  side  of  premises  conveyed 
by  said  contract  where  Lete  had  constructed  a  deep 
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shaft  for  the  mining  of  coal  upon  his  own  premises; 
that  there  were  two  veins  of  coal  upon  the  premises 
sold  to  Skelton  by  Fox,  one  a  few  feet  under  the  sur- 
face, capable  of  being  strip  mined,  and  a  second,  many 
feet  under  the  ground  capable  of  being  removed  by 
deep  shaft  mining;  that  Lete  had  constructed  certain 
entry  ways  from  the  deep  shaft  mine  on  his  own  land, 
and  crossed  on  to  the  land  owned  by  the  plaintiff,  and 
was  removing  coal  from  under  the  land  of  the  plain- 
tiffs, taking  the  same  out  by  means  of  underground  en- 
try ways  to  a  tipple  on  his  (Lete's)  land,  and  convert- 
ing said  coal  to  his  own  use ;  that  Lete  was  continuing 
to  trespass  from  day  to  day  and  threatened  to  continue 
the  same ;  and  that  unless  Lete  was  enjoined  he  would 
continue  to  commit  said  trespasses  and  remove  said 
coal ;  that  to  recover  damages  occasioned  by  said  tres- 
passes would  require  a  multiplicity  of  suits  and  that 
the  plaintiff  had  no  adequate  remedy  at  law,  for  the 
reason  that  such  multiplicity  of  suits  would  make 
excessive  costs  in  the  collection  of  such  damages. 
Complaint  further  charges  Lete  had  no  right  whatso- 
ever in  and  to  the  real  estate  owned  by  the  plaintiff,  or 
the  coal  thereunder ;  that  the  legal  title  was  in  Fox  and 
the  beneficial  title  in  Skelton ;  that  Lete  was  removing 
the  coal  without  any  right  or  authority  and  would  con- 
tinue so  to  do  unless  restrained  by  a  decree  of  this 
court,  thereby  causing  irreparable  damage  to  the  plain- 
tiff's property,  that  the  plaintiffs  had  no  sufficient 
remedy  except  in  a  court  of  equity. 

Complaint  asks  that  Lete  and  his  agents  and  servants 
be  restrained  from  making  said  repeated  trespasses 
and  from  further  digging  and  removing  coal  from  the 
premises.  The  complaint  further  alleges  that  Everett 
E.  Smith  is  in  possession  of  a  portion  of  the  premises 
therein  described  but  has  no  interest  therein  except 
subject  to  the  rights  of  the  plaintiff.  Prayer  for  relief 
is  that  the  court  find  that  the  plaintiffs  are  the  legal 
and  beneficial  owners  of  the  real  estate,  that  Lete  has 
no  right,  title  or  interest  therein,  no  right  to  remove 
coal  from  the  premises,  that  Lete  be  restrained  and. 
enjoined  from  so  doing,  and  that  an  account  be  taken 
and  damages  be  awarded  plaintiff  for  said  trespasses, 
and  that  a  temporary  restraining  order  issue  forthwith. 

Defendant  Lete's  answer  was  as  follows:  Admits 
the  allegations  in  paragraph  1  of  complaint ;  admits  his 
ownership  of  the  land  adjoining  the  premises  described 
in  the  complaint,  admits  that  he  operated  a  deep  shaft 
mine  and  that  there  were  entry  ways  and  rooms  in  the 
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coal  underlying  the  land  described  in  the  complaint; 
that  he  had  taken  possession  of  said  lower  vein  of  coal 
but  denies  that  he  was  a  trespasser,  and  denies  that 
he  was  taking  it  wrongfully  and  without  authority; 
also  denies  the  beneficial  title  to  said  premises  was  in 
Skelton;  defendant  then  sets  forth  a  counter  claim 
alleging  the  following : 

That  on  April  30,  1932,  Porter  Fox  was  the  owner 
of  the  above  mentioned  real  estate,  and  made  an  agree- 
ment to  sell  the  same  to  Everett  Smith,  defendant,  on 
the  following  terms;  Purchase  price  $3,000,  payable 
$250  cash  in  hand,  $250  within  six  months,  and  $400 
on  the  1st  days  of  April  of  the  years  1933,  1934,  1935 
and  1936,  and  the  balance,  $900,  on  April  1,  1937,  with 
annual  interest  at  6  per  cent  on  all  deferred  payments, 
and  that  all  taxes  and  special  assessments  subsequent 
to  the  year  1931  be  paid  by  purchaser.  Purchaser  al- 
lowed to  remove  coal,  but  to  pay  25  cents  per  ton  as 
royalty  on  each  ton  removed,  and  make  a  report  each 
month  of  the  coal  taken,  and  pay  royalty  at  that  same 
time;  said  royalty  payments  to  be  applied  to  the  pur- 
chase price  in  addition  to  the  stipulated  payments. 
That  Lete  had  rendered  assistance  to  purchaser  and 
that  purchaser,  Smith,  had  a  right  to  transfer  and 
assign  the  contract  to  Lete;  that  the  contract  con- 
tained a  provision  of  forfeiture  upon  failure  to  make 
payment,  or  perform  any  of  the  covenants ;  purchaser 
to  have  sixty  days  grace  in  which  to  make  payments 
on  the  contract ;  purchaser  to  procure  insurance  on  the 
buildings,  against  fire,  lightning  and  tornado  to  their 
insurable  value,  all  payable  to  the  vendor,  and  vendee, 
as  their  interest  might  appear,  policy  to  be  held  by 
vendor;  time  of  payment  to  be  the  essence  of  the 
contract. 

Counter  claim  further  alleges  that  upon  execution 
of  said  contract  Smith  entered  into  possession  of  the 
real  estate.  That  on  March  26,  1932,  Smith  borrowed 
from  Lete  $250  in  order  to  make  the  initial  payment 
on  the  above  contract  with  Fox,  and  made  a  contract 
with  him,  Lete,  to  sell,  transfer  and  convey,  all  min- 
erals under  said  property  below  what  is  known  as 
Number  7  Vein,  except  10  acres  on  which  the  resi- 
dence and  out  buildings  were  located.  Also  agreeing 
further  that  if  Smith  found  himself  unable  to  complete 
payments  on  his  contract  he  would  assign  his  contract 
with  Fox  to  Lete  before  the  sixty  days  of  grace  ex- 
pired. And  further,  that  as  soon  as  he,  Smith,  had 
title  to  said  premises  he  would  by  warranty  deed,  con- 
vey to  Lete  all  minerals  underlying  what  is  known  as 
Vein  7. 
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Counter  claim  further  alleges  that  after  the  execu- 
tion of  the  foregoing  contract  between  Smith  and  Lete, 
Lete  entered  into  possession  of  the  vein  of  coal  under 
Vein  7,  known  as  Vein  6,  and  began  mining  operations 
in  said  vein,  and  has  since  that  time  retained  posses- 
sion of  said  Vein  6,  all  of  which  has  ever  since  been 
known  by  the  plaintiff;  that  ever  since  the  execution 
and  delivery  of  said  contract  Lete  has  been  ready  and 
willing  to  assume  the  terms  of  the  agreement  of  April 
30,  1932,  between  Fox  and  Smith,  and  to  comply  with 
all  terms  thereof.  That  on  December  23,  1932,"  C.  H. 
Mielke,  the  agent  of  Fox,  wrote  a  letter  to  Lete  that 
the  $250  due  on  October  30th,  had  not  been  paid,  and 
that  he,  (Mielke)  was  so  notifying  him  (Lete)  in  ac- 
cordance with  his  previous  conversation.  That  after 
the  said  notice  Smith  made  the  payment  of  the  said 
$250,  due  on  October  30,  1932,  but  failed  to  make  the 
payment  of  $400  due  April  1,  1933,  whereupon  Smith 
called  upon  Lete  to  make  payment  of  the  interest  due 
at  that  time,  representing  that  Fox  would  wait  until 
fall  for  the  April  1st  payment  of  $400  if  the  interest 
was  paid;  that  on  June  8,  1933,  Mielke  wrote  Smith  a 
letter  that  Fox  would  extend  the  payment  of  $400  prin- 
cipal if  the  interest  were  paid;  that  Smith  conferred 
with  Lete  and  an  agreement  was  prepared  between 
Smith,  Lete  and  Fox,  which  was  signed  by  Smith  and 
Lete  providing  that  Smith  was  in  default  under  his 
contract  with  Fox,  and  that  Smith  would  agree  to  con- 
vey 16-%  acres  of  land  to  Lete,  and  Lete  agreed  to 
pay  Smith  $500  therefor  on  the  following  terms :  $150 
cash  and  $350  on  November  15,  1933 ;  and  that  if  Smith 
failed  to  pay  Fox,  Lete  would  agree  to  pay  Fox,  but 
not  as  provided  for  in  the  agreement,  but  that  Fox 
should  give  him  (Lete)  a  reasonable  time  to  complete 
the  payment ;  further,  that  Smith  would  deed  the  16-% 
acres  to  Lete  when  all  the  payments  had  been  made  to 
Fox;  that  said  agreement,  together  with  a  check  for 
$150,  signed  by  Lete  and  payable  to  Smith,  and  by 
Smith  indorsed  was  sent  to  Fox,  and  by  him  returned 
unsigned. 

Counter  claim  further  alleges  that  after  the  signing 
of  the  above  agreement  by  Smith  and  Lete,  Lete  went 
into  possession  of  the  16-%  acres  of  land,  and  has  con- 
tinued in  such  possession  from  thence  hitherto,  all  of 
which  was  known  to  plaintiffs,  Fox  and  Skelton;  that 
Lete  had  at  all  times  been  ready  to  assume  all  the 
obligations  of  the  original  Smith-Fox  contract  of  April 
30,  1932;  that  he  is  still  ready,  able  and  willing  so 
to  do.    That  Lete  conferred  with  Fox  in  Chicago,  after 
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signing  of  the  Fox-Skelton  contract;  that  Fox  in- 
formed Lete  that  he  knew  of  Lete's  intention  to  take 
over  the  contract,  but  was  informed  that  Lete  was  un- 
willing to  take  over  the  contract,  which  said  informa- 
tion defendant  alleged  is  untrue. 

That  Skelton  by  stealth,  unfair  representations,  and 
deceptions,  and  by  underhanded  and  fraudulent  con- 
triving, maliciously  induced  Fox  to  enter  into  the 
agreement  with  Skelton.  Counter  claim  prays  that  the 
Fox-Skelton  contract  be  set  aside,  that  an  accounting 
be  made  of  the  coal  removed  by  Skelton,  and  damages 
be  awarded  Lete  for  same,  that  Skelton  be  enjoined 
and  restrained  from  trespassing  on  said  premises,  or 
mining  or  removing  coal  therefrom,  and  that  the  right 
of  Lete  to  complete  the  Fox-Smith  contract  be  estab- 
lished by  the  decree  and  that  plaintiff's  suit  against 
defendant  Lete  be  dismissed. 

Plaintiffs,  Fox  and  Skelton,  filed  a  reply  to  Lete's 
counter  claim  as  follows:  They  admit  that  the  con- 
tract was  entered  into  between  Fox  and  Smith  on 
April  30,  1932;  that  Smith  entered  into  possession  of 
said  real  estate;  and  deny  that  Smith  and  Lete  made 
the  contract  of  March  26,  1932;  also  deny  that  Mielke 
was  the  agent  of  Fox;  but  admit  that  Lete  entered 
into  possession  underground  of  Vein  6,  and  mined  coal 
therefrom,  and  aver  that  the  same  was  done  without 
lawful  right  or  authority.  They  deny  that  the  plain- 
tiff at  any  time  prior  to  the  execution  of  the  contract 
between  Fox  and  Skelton  had  knowledge  that  Lete  was 
mining  Vein  6  of  the  coal.  Plaintiffs  further  deny  that 
Lete  has  always  stood  ready  to  assume  the  terms  of 
the  agreement  of  April  30,  1932,  between  Fox  and 
Smith,  and  make  the  payments  as  therein  agreed  to, 
and  also  aver  that  said  allegation  is  immaterial,  and 
such  fact,  if  it  be  a  fact,  gave  Lete  no  right  under  said 
counter  claim,  and  aver  that  Mielke  was  not  the  agent 
of  Fox  and  had  no  authority  to  bind  Fox  in  any  way. 
Plaintiffs  admit  Smith  made  a  payment  of  $250  on  the 
contract,  but  admit  that  he  failed  to  make  payment  of 
$400  due  on  April  1,  1933,  and  aver  that  he  also  failed 
to  pay  interest  and  taxes  as  provided  in  said  contract ; 
admit  that  the  check  for  $150  was  tendered  as  alleged 
in  the  counter  claim,  but  allege  that  said  check  was 
refused  acceptance  by  Fox.  Plaintiffs  admit  that 
Smith  was  in  possession  of  the  16^4  acres  of  land,  but 
aver  that  at  the  time  of  the  entering  into  the  agree- 
ment between  Fox  and  Skelton  that  Fox  was  in  posses- 
sion of  all  of  said  land.  They  aver  that  Lete  did  not 
make  the  payment  of  interest  and  principal  on  pay- 
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ments  as  they  became  due  under  the  contract,  and  did 
not  pay  the  taxes  therein  required,  and  that  the  same 
was  in  default  for  more  than  four  months  when  the 
contract  between  Fox  and  Skelton  was  made.  Plain- 
tiffs aver  that  Smith  never  did  assign  his  contract  of 
April  30,  1932,  to  Lete,  but,  on  the  contrary,  on  August 
12,  1933,  cancelled  said  contract  and  surrendered  the 
same  to  Fox.  They  deny  all  the  allegations  that 
Skelton  by  stealth,  and  unfair  representations  and  de- 
ceptions, or  otherwise,  induced  Fox  to  enter  into  the 
agreement  of  August  12,  1933.  Plaintiffs  aver  that 
when  Skelton  entered  into  the  contract  with  Fox  on 
August  12,  1933,  that  he  knew  of  the  surrender  of  said 
contract  by  Smith  to  Fox,  dated  April  30,  1932,  and 
that  he  entered  into  said  contract  with  Fox  in  good 
faith  and  without  notice  of  any  other  person  having 
any  legal  right  whatsoever  in  said  contract,  and  deny 
all  other  matters  set  forth  in  the  counter  claim,  and 
pray  that  the  counter  claim  be  dismissed  for  want  of 
equity. 

Everett  E.  Smith's  answer  to  counter  claim  of  Lete 
was  as  follows :  Adopts  and  makes  as  his  own  answer 
the  answer  filed  by  Fox  and  Skelton,  as  set  out  above, 
and  further  says  that  Lete  is  not  entitled  to  have  the 
Fox-Smith  contract  of  April  30,  1932,  completed  be- 
cause Smith  cancelled  said  contract  and  surrendered 
the  same  to  Fox,  and  that  Lete  is  not  entitled  to  any  of 
the  relief  prayed  for  in  the  counter  claim,  and  for 
answer  to  the  original  bill  admits  all  matters  therein 
set  forth. 

The  facts  as  shown  by  the  evidence  in  the  record 
correspond  in  great  measure  with  the  allegations  of 
fact  contained  in  the  original  bill,  the  answer  thereto, 
and  the  counter  claim.  The  Smith-Fox  contract  for 
deed  is  as  set  out,  also  the  Skelton-Fox  contract  is  as 
set  out.  The  matters  of  the  default  of  Smith  on  the 
Smith-Fox  contract  are  also  correctly  stated. 

Lete  insists  that  Mielke  was  the  agent  of  Fox.  The 
evidence  shows  that  Mielke  was  a  real  estate  agent 
with  authority  to  find  buyers  for  land  owned  by  Fox 
in  his  vicinity,  and  submit  these  offers  to  Fox  for  ap- 
proval. It  appears  that  contracts  were  not  completed 
until  accepted  by  Fox,  and  that  while  Mielke  sometimes 
collected  payments  he  was  not  supposed  to  do  so ;  that 
when  extensions  were  desired  the  matter  was  taken 
up  with  Mielke,  who  submitted  the  proposition  of  ex- 
tension to  Fox.  It  further  appears  from  the  evidence 
that  when  the  so-called  "three  way  contract",  to- 
gether with  the  check  was  brought  to  Mielke 's  office, 
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he  in  no  way  passed  upon  the  same,  but  forwarded 
check  and  contract  to  Fox  for  his  approval.  This  is 
entirely  inconsistent  with  the  idea  that  Mielke  was  the 
agent  of  Fox;  so  that  notice  to  Mielke,  or  any  knowl- 
edge that  Mielke  may  have  had  could  not  bind  Fox. 
The  Fox-Smith  contract  was  never  assigned  to  Lete, 
but  prior  to  the  execution  of  the  Fox-Skelton  contract 
was  cancelled  by  Smith  and  returned  to  Fox. 

When  Lete  made  the  so-called  "three  way  agree- 
ment" whereby  he  was  to  buy  16%  acres  of  land  for 
$500,  and  added  that  he  would  carry  out  the  payments 
to  Fox  that  were  due  from  Smith  on  the  original  con- 
tract, if  Fox  would  give  him  a  reasonable  time  to  com- 
plete the  payments,  and  had  this  sent  together  with 
a  check  for  $150  to  Fox  he  did  not  assume,  or  state 
that  he  would  assume  the  Smith-Fox  contract,  but  at- 
tempted to  make  a  new  contract  in  place  thereof,  which, 
of  course,  could  have  no  binding  effect  until  assented 
to  by  Fox. 

It  appears  that  Fox  was  away  from  home  at  the  time 
these  documents  were  submitted  to  him,  but  that  as 
soon  as  he  returned  and  was  apprised  of  them  he  re- 
turned both  contract  and  check,  without  signing  the 
contract,  or  cashing  the  check.  To  contend  that  this 
new  offer  on  different  terms,  which  was  unsigned  by 
one  of  the  parties  to  it,  could  have  any  binding  effect 
on  any  of  the  parties  seems  unreasonable.  In  fact,  the 
return  of  the  contract  unsigned,  and  of  the  check 
speaks  for  itself.  It  is  true  that  on  August  11,  1933, 
Lete  and  his  attorney  were  in  Mielke 's  office  and  Lete 
there  said  that  he  would  take  over  Smith's  contract 
and  deal  with  Smith  direct,  and  would  pay  up  the  note 
that  was  due  in  April,  and  see  that  all  future  payments 
were  cared  for  at  the  regular  time.  Mr.  Fox  was  noti- 
fied by  letter  of  that  date  to  that  effect.  However, 
there  is  no  evidence  in  the  record  that  Lete  ever  did 
at  that  time  go  to  Smith  and  tender  him  the  money 
then  in  default  and  demand  that  the  contract  be  as- 
signed to  him,  or  tell  Smith  that  he  would  pay  the 
money  then  in  default,  to  Fox;  and  take  over  the  con- 
tract. It  might  be  well  to  call  attention  to  the  fact 
that  the  sixty  days  of  grace  under  the  Smith-Fox  con- 
tract expired  on  May  30th,  and  that  between  that  time, 
and  the  making  of  the  Fox-Skelton  contract,  on  August 
12,  1933,  Lete  had  at  no  time  complied  with  the  terms 
of  the  Smith-Fox  contract. 

The  only  offer  or  tender  of  payment  which  he  made 
was  during  the  actual  trial  of  the  case.    During  all  this 
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time  lie  was  removing  coal  from  under  this  land  claim- 
ing the  right  to  do  so  under  the  original  agreement. 

Lete's  answer  to  the  complaint  admits  the  first  alle- 
gation of  the  complaint  which  sets  out,  among  other 
tilings,  that  Porter  Fox  was  the  owner  on  August  12, 
1933,  of  the  74  acres  of  land  in  dispute,  and  that  he 
made  the  contract  on  that  day  with  Skelton. 

Lete  claims  that  he  was  in  actual  lawful  possession 
of  all  coal  and  minerals  below  Vein  7  under  64  acres 
of  the  land  in  controversy,  as  well  as  16%  acres  of  the 
surface,  and  could  not  be  evicted  without  first  having 
been  served  with  statutory  notice  to  vacate,  as  pro- 
vided under  Sections  2  and  3,  Chapter  57,  Smith-Hurd 
Revised  Statutes.  It  is  elementary  that  forcible  entry 
and  detainer  determines  possession  and  right  to  pos- 
session, and  that  title  or  the  right  to  title  is  not  in- 
volved and  cannot  be  inquired  into.  Universal  Vend- 
ing Service  Company  v.  Tony  Be  Meo,  231  111.  App.  30. 
In  this  bill  in  equity  the  court  is  asked  to  find  who  are 
the  legal  and  beneficial  owners  of  the  real  estate  in 
question.  Nowhere  has  the  defendant  Lete  questioned 
the  jurisdiction  of  a  court  of  chancery,  but  in  addition 
to  answer  the  bill  has  filed  a  counter  claim  in  equity. 
Our  Supreme  Court  held  in  McGuire  v.  Boyd,  236  111. 
69,  that  where  there  are  repeated  trespasses  in  tak- 
ing coal  from  another's  land  it  is  proper  to  go  into  a 
chancery  court  and  assess  damages  for  the  coal  that 
has  been  taken.  That  case  is  also  authority  for  the 
proposition  that  the  measure  of  recovery  is  the  value 
of  the  coal  at  the  mouth  of  the  pit  less  the  cost  of  con- 
veying it  there  from  the  place  where  mined. 

The  evidence  shows  that  540  tons  of  coal  were  taken 
out  before  the  surrender  of  the  Smith  contract;  that 
956  tons  were  taken  out  after  that  time.  The  trial 
court  found  that  the  defendant  in  removing  the  540 
tons  of  coal  during  the  life  of  the  Smith-Fox  contract, 
acted  in  good  faith  and  not  as  a  trespasser,  and  only 
required  that  he  pay  therefor  25  cents  per  ton  as  pro- 
vided for  in  the  Smith-Fox  contract.  This  amounts  to 
$135.  As  to  the  956  tons,  guided  by  the  rule  set  clown 
in  the  McGuire  case,  the  court  found  that  the  defendant 
Lete  should  pay  $1.75  per  ton  for  the  956  tons  removed 
after  the  cancelation  of  the  Smith-Fox  contract.  This 
amounts  to  $1,673,  or  a  total  of  $1,808.  In  this  the 
court  is  amply  supported  by  the  evidence. 

There  are  certain  charges  of  fraud  and  unfair  deal- 
ing on  the  part  of  Mr.  Skelton,  but  no  evidence  was 
produced  which  supports  these  charges.  The  court  by 
its  decree  found  that  Lete  had  failed  to  prove  the  alle- 
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gations  of  his  counter  claim,  and  that  the  equities  under 
the  counter  claim  were  with  the  plaintiffs,  Fox  and 
Skelton,  and  that  said  counter  claim  should  be  dis- 
missed for  want  of  equity.  The  court  further  found 
that  all  the  material  allegations  to  the  original  bill  of 
complaint  had  been  proved,  and  that  the  equities  of  the 
case  were  with  the  plaintiffs  therein;  that  plaintiff, 
Fox,  is  the  owner  of  the  real  estate  described  in  the 
original  bill,  and  that  Skelton  had  a  valid  contract  for 
the  purchase  of  said  real  estate  from  Fox;  and  that 
Lete  without  any  lawful  right  or  authority  trespassed 
upon  the  said  real  estate,  in  the  bill  described,  and  by 
means  of  a  deep  shaft,  entry  way,  had  mined  and  re- 
moved coal  therefrom  as  alleged  in  the  bill,  and  asses- 
sed plaintiffs '  damage  at  $1,808,  and  cost  of  suit ;  and 
dismissed  the  counter  claim,  and  entered  a  decree  ac- 
cording to  the  findings,  and  permanently  enjoined  and 
restrained  Lete  from  the  further  trespassing  upon  said 
land,  and  from  removing  coal  therefrom. 

For  the  reasons  heretofore  set  forth,  we  are  of  the 
opinion  that  the  decree  of  the  trial  court  was  correct, 
and  the  same  is  hereby  affirmed. 

Decree  affirmed. 

(Thirteen  pages  in  original  opinion) 
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W.  S.  Hardwick,  Plaintiff  and  Appellant,  v.  Illinois 

National  Bank  of  Springfield,  a  Corporation, 

Defendant  and  Appellee. 

Appeal  from  Circuit  Court,  Sangamon  Cduj^t^/ 
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Gen.  No.  8873 


Agenda  No.  33 


Mr.  Justice  Allaben  delivered  the  opinion  of  the 
Court. 

This  is  a  suit  brought  by  W.  S.  Hardwick,  plaintiff, 
against  the  Illinois  National  Bank  of  Springfield,  Illi- 
nois, defendant,  for  money  had  and  received  in  the 
amount  of  $2,100.  The  declaration  consisted  of  the 
common  counts,  and  an  additional  count  setting  up  that 
on  May  16,  1933,  plaintiff  entrusted  and  delivered  to 
M.  Salzenstein  &  Company,  his  check  for  $2,100,  pay- 
able to  M.  Salzenstein  &  Company,  drawn  on  the  First 
National  Bank  of  Beardstown,  Illinois,  for  the  express 
purpose  of  buying  a  Chicago  bank  draft,  for  the  pur- 
chase price  of  300  shares  of  stock  of  Dick  &  Bros. 
Quincy  Brewery  Company,  at  $7  per  share;  that  M. 
Salzenstein  &  Company,  as  his  agent,  delivered  this 
check  to  the  Illinois  National  Bank,  with  the  request 
that  it  issue  a  Chicago  draft ;  that  the  bank  refused  to 
issue  a  draft  and  it  wrongfully  and  unlawfully  con- 
verted to  its  own  use  moneys  of  the  plaintiff  of  the  sum 
of  $2,100,  which  in  equity  and  in  good  conscience  be- 
longed to  the  plaintiff. 

The  Bank  filed  a  plea  of  non-assumpsit.  Trial  was 
had  before  a  jury,  and  at  the  close  of  the  plaintiff's 
evidence,  on  defendant's  motion,  the  court  instructed 
the  jury  to  find  the  issues  in  favor  of  the  defendant, 
The  jury,  in  accordance  therewith,  returned  such  a  ver- 
dict, and  the  court  then  entered  judgment  on  the  ver- 
dict, that  the  plaintiff  take  nothing.  It  is  from  this 
judgment  that  the  plaintiff  has  appealed. 

The  evidence  is  substantially  as  follows:  On  May 
16,  1933,  plaintiff  gave  Salzenstein  &  Company  a  check 
for  $2,100,  payable  to  Salzenstein  &  Company,  and 
drawn  on  the  First  National  Bank  of  Beardstown; 
that  same  was  for  the  purchase  of  300  shares  of  Dick  & 
Bros.  Brewery  stock,  at  a  price  of  $7  per  share ;  that 
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Salzenstein  &  Company  did  not  have  the  stock  but  were 
to  use  the  check  to  get  the  stock  through  a  hank  in 
Chicago ;  that  on  May  17,  1933,  Marie  Mathias,  an  em- 
ployee of  Salzenstein  made  a  deposit  with  the  defend- 
ant bank  through  Mr.  Grant,  in  the  name  of  M.  Salzen- 
stein &  Company  of  the  following  items:  Currency 
$45 ;  American  National  Bank,  $161.90 ;  C.  W.  Ander- 
son, $700;  Continental  Bank  and  Trust,  $181.25;  W. 
S.  Hardwick,  $2,100 ;  J.  J.  Koeper,  $105 ;  Manufacturers 
Trust,  $82.50;  Total  $3,375.65.  She  had  with  her  a 
check  for  $2,762.50,  signed  by  Salzenstein  &  Company 
and  payable  to  the  Illinois  National  Bank,  which  she 
presented  to  Mr.  Primm  and  requested  a  draft  in  the 
sum  of  that  amount,  payable  to  Robert  Drumm  of  Chi- 
cago; that  the  draft  was  issued  but  was  taken  to  Mr. 
Luers,  assistant  cashier,  who  then  asked  to  see  Miss 
Mathias.  He  had  the  checks  deposited  by  Salzenstein 
&  Company  that  day  laid  out  in  front  of  him,  including 
plaintiff's  $2,100  item.  He  stated  that  he  could  not  is- 
sue the  draft  because  there  were  checks  contained  in  the 
deposit  drawn  on  the  Beardstown  bank,  and  it  would 
take  two,  three,  or  possibly  four  days  to  clear  those 
checks,  and  he  would  not  issue  a  draft  until  they  had 
cleared.  He  asked  Miss  Mathias  if  she  could  not  send 
a  check  and  she  told  him  that  it  was  in  payment  of  stock 
and  must  be  in  Chicago  the  next  day,  and  the  company 
had  requested  that  all  orders  be  accompanied  by  a 
draft.  Miss  Mathias  called  Mrs.  Dougherty,  another 
employee  of  Salzenstein  for  directions,  and  Mr.  Luers 
talked  to  her,  saying  practically  the  same  thing  that  he 
had  said  to  Miss  Mathias.  Miss  Mathias  told  Mr. 
Primm,  who  had  the  draft,  that  she  was  not  going  to 
take  the  draft  and  when  questioned  as  to  what  Primm 
should  do  with  the  draft  said:  "Well,  I  don't  know." 
Miss  Mathias  had  frequently  purchased  Chicago  drafts 
for  Salzenstein,  payable  to  Robert  Drumm.  The  An- 
derson check  of  $700  which  was  in  this  deposit  was  also 
payable  to  Salzenstein  and  given  to  them  for  payment 
for  Dick  &  Bros,  brewery  stock.  On  the  face  of  the 
Anderson  check,  in  the  lower  left  hand  corner  were  the 
words  "Brew  Stock". 

The  evidence  further  discloses  that  Salzenstein  & 
Company  had  been  indebted  to  defendant  on  several 
notes  totalling  approximately  $35,000,  for  perhaps  two 
years;  that  the  interest  on  these  notes  was  in  default, 
and  that,  the  bank  applied  the  items  on  the  deposit  slip, 
including  the  $2,100  obtained  on  the  Hardwick  check, 
on  the  Salzenstein  indebtedness ;  that  at  no  time  within 
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three  months  prior  to  May  17,  1933,  had  Salzenstein 
had  any  such  amount  of  money  on  deposit;  that  the 
items  of  Salzenstein 's  indebtedness  to  the  defendant 
were  a  note  of  $12,227,  dated  October  24, 1932,  a  note  of 
$13,050,  dated  November  14,  1932,  due  90  days  after 
date,  and  a  90  day  note  dated  September  12,  1932,  of 
$20,900;  that  the  deposit  in  question  was  larger  than 
the  usual  deposit,  and  that  with  the  deposit  of  May  17, 
1933,  Salzenstein  &  Company  had  an  account  of  $4,- 
075.02,  which  was  the  largest  deposit  they  had  had  dur- 
ing the  period  of  their  account,  but  they  had  a  good 
portion  of  it.  One  time  there  was  considerably  more 
put  in  than  taken  out,  about  twice  as  much. 

The  evidence  further  shows  that  the  Salzenstein  note 
to  the  defendant  bank  for  $13,050  was  a  collateral  note 
with  the  par  value  of  the  collateral  listed  at  $20,000, 
valued  at  $15,000,  and  that  the  $20,900  note  lists  on  the 
face  of  it  stocks  and  bonds  pledged  which  the  maker 
values  at  $15,000,  and  that  the  note  was  also  secured 
by  collateral  listed  on  other  notes;  that  the  officers  of 
the  bank  determined  to  appropriate  the  amount  which 
appeared  on  deposit  to  the  account  of  Salzenstein  on 
May  19th,  and  that  plaintiff's  check  was  paid  by  the 
First  National  Bank  of  Beardstown,  on  May  18, 1932. 

It  is  contended  by  the  plaintiff  that  the  trial  court 
erred  in  directing  a  verdict  for  the  defendant  at  the 
close  of  plaintiff's  evidence.  In  considering  such  a 
motion  the  trial  court  should  place  that  construction 
on  the  evidence  most  favorable  to  the  party  against 
whom  the  motion  is  made,  and  give  to  that  party  also 
inferences  most  favorable  to  the  party  against  whom 
the  motion  is  made ;  and  it  is  only  where  there  is  no 
"  'evidence'  upon  which  the  jury  could,  without  act- 
ing unreasonably  in  the  eye  of  the  law  decide  in  favor 
of  . . .  the  party  producing  it,"  that  a  verdict  may  be  di- 
rected. Offutt  v.  World's  Columbian  Exposition*  Co., 
lib  111.  472. 

In  this  case  the  plaintiff's  check  was  made  payable 
to  Salzenstein  without  qualification,  nor  are  there  any 
words  on  the  check  which  would  in  any  wise  indicate 
that  Salzenstein  were  not  the  owners  of  the  proceeds. 
As  to  the  other  items  included  in  this  deposit  the  same 
is  true,  except  that  the  Anderson  check  bears  the  nota- 
tion in  the  lower  left  hand  corner  of  the  face,  "Brew 
Stock";  that  this  would  qualify  the  ownership  of  the 
proceeds  in  any  way  or  put  any  one  on  notice  that 
there  was  anything  peculiar  about  the  giving  of  the 
check  seems  to  us  a  strained  and  unnatural  contention. 

The  act  of  Salzenstein 's  agent,  Mathias,  in  making 
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the  deposit  with  Mr.  Grant,  as  if  the  various  items 
deposited  were  the  sole  property  of  Salzenstein,  with 
all  items  listed  in  the  same  way,  certainly  did  not  indi- 
cate, and  would  give  no  notice  to  any  one  that  the  pro- 
ceeds of  the  various  checks  were  not  the  sole  property 
of  Salzenstein  and  to  be  held  and  used  in  any  way  that 
they  should  direct. 

The  further  act  of  the  agent  Mathias  in  presenting 
to  Mr.  Primm  a  check  signed  by  Salzenstein  and  pay- 
able to  the  bank  for  $2,762.50  would  indicate  that  all 
of  the  items  deposited  (for  without  these  items  the 
bank  account  would  not  justify  such  a  draft)  were  the 
sole  property  of  Salzenstein.  We  particularly  direct 
attention  to  the  fact  that  the  amount  for  which  Miss 
Mathias  sought  to  get  a  draft  was  $2,762.50,  which  in 
no  way  corresponds  to  plaintiff's  check  of  $2,100,  nor 
to  Anderson's  check  of  $700,  nor  to  the  sum  total  of 
those  two,  or  to  any  other  combination  of  the  various 
items  listed  on  the  deposit  slip.  We  are  at  a  loss  to 
determine  how  the  defendant  could  have  known  or 
could  have  been  put  upon  notice  that  plaintiff's  check 
of  $2,100  was  to  be  used  for  the  purpose  of  buying  a 
draft  to  buy  stock  for  him  by  the  attempt  to  buy  a 
draft  for  $2,762.50,  or  to  buy  stock  for  plaintiff  and 
for  Anderson.  After  Miss  Mathias  asked  for  the 
draft,  and  the  same  was  made  out  she  was  referred  to 
Mr.  Luers  who  explained  that  the  draft  could  not  be 
issued  until  after  Hardwick  and  the  Anderson  items, 
totalling  $2,800  had  been  collected  from  the  Beards- 
town  bank,  in  two,  three  or  four  days.  Then  followed 
a  conversation  between  Miss  Mathias  and  later  Mrs. 
Dougherty,  over  the  telephone,  in  which  it  was  ex- 
plained that  they  wanted  to  send  the  draft  to  Chicago 
to  buy  stock,  and  also  the  reason  why  the  bank  would 
not  issue  the  draft.  Not  one  word  was  said  by  either 
Miss  Mathias  or  Mrs.  Dougherty  for  whom  this  stock 
was  to  be  bought  or  any  explanation  made  that  the 
money  was  to  be  used  to  purchase  stock,  for  any  one, 
other  than  Salzenstein,  nor  was  anything  said  which 
would  indicate  that  the  stock  was  being  purchased  for 
anyone  other  than  the  ostensible  purchaser,  Salzen- 
stein. After  this  conversation  nothing  was  done  fur- 
ther about  the  draft  and  Miss  Mathias  left,  saying  that 
she  did  not  know  what  they  would  do  about  it. 

The  items  were  duly  collected  and  paid  on  May  18th, 
as  shown  by  the  paid  stamp  on  both  checks,  and  cred- 
ited to  the  account  of  Salzenstein.  On  May  19th  the 
bank  determined  to  apply  the  money  in  Salzenstein 's 
account  on  their  indebtedness  to  the  bank. 
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It  is  the  well  recognized  rule  in  Illinois  that  a  bank 
may  apply  money  held  on  general  deposit  on  the  in- 
debtedness of  the  depositor  to  the  bank.  And  this  even 
though  the  money  may  have  been  the  property  of  a 
third  person,  provided  the  bank  had  no  knowledge  or 
notice  of  the  fiduciary  character  of  the  funds  existing 
between  the  depositor  and  a  third  party  who  furnished 
the  money.  Kamfner  v.  Auburn*  Park  Trust  and  Sav- 
ings Bank,  344  111.  200.  It  is  urged  that  even  though 
this  be  the  rule  as  set  forth  above  that  the  amendment 
of  1931,  (Cahill's  Statutes  1931,  Chapter  16- A,  Sec- 
tion 26)  which  provides  "where  an  item  is  deposited 
or  received  for  collection,  the  bank  of  deposit  shall  be 
agent  of  the  depositor  for  its  collection"  should  apply 
here  because  the  bank  refused  to  issue  the  draft  until 
the  two  items  drawn  on  the  Beardstown  bank  had  been 
collected.  It  is  very  doubtful  from  the  evidence  that 
these  items  were  left  for  "collection".  This  matter  is 
fully  discussed  in  the  case  of  McQueen  v.  Randall,  353 
111.  231.  However,  that  case  is  also  authority  for  the 
proposition  that  "The  act  of  1931  only  changes  the 
point  (in  time)  respecting  the  deposit  and  collection  of 
instruments  payable  in  money  when  the  bank  gains 
title  to  the  proceeds  of  such  instruments."  Under  the 
old  law  the  bank  gained  title  to  the  instrument  upon 
its  deposit;  now  it  does  not  gain  title  but  obtains  the 
instrument  as  an  agent  for  the  purpose  of  collection. 
When  the  proceeds  have  been  collected  by  the  bank 
and  credited  to  the  account  of  the  depositor,  then,  and 
then  only,  do  the  proceeds  become  part  of  the  general 
funds  of  the  bank. ' ' 

The  evidence  is  uncontradicted  that  the  proceeds 
had  been  collected  by  the  defendant  and  credited  to  the 
account  of  Salzenstein  before  the  amount  of  the  de- 
posit was  applied  on  Salzenstein 's  indebtedness.  Num- 
erous cases  have  been  cited  by  counsel  for  plaintiff 
where  the  bank  had  knowledge  of  the  fact  that  the 
funds  deposited  in  the  account  were  not  the  funds  of 
the  party  depositing  them,  or  had  knowledge  of  facts 
which  might  well  lead  them  to  believe  that  the  funds 
were  not  the  funds  of  the  depositor,  that  it  could  not 
apply  such  funds  to  the  indebtedness  of  the  depositor 
to  the  bank.  It  appears  to  us  that  these  cases  are  not 
in  point  because  as  heretofore  pointed  out  there  was 
nothing  in  this  transaction  which  would  lead  the  bank 
to  believe  that  the  various  items  deposited  on  May  17, 
1933,  were  the  property  of  any  one  other  than  the  de- 
positor, Salzenstein  &  Company.  Certainly  there  was 
nothing  that  would  lead  the  bank  to  believe  that  the 
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$2,100  check  of  the  plaintiff  was  to  be  used  by  the  bank 
to  purchase  a  draft  to  buy  300  shares  of  brewing  com- 
pany stock  at  $7  a  share. 

There  being  no  evidence  to  sustain  the  allegations 
of  the  plaintiff's  declaration  the  trial  court  properly 
directed  a  verdict  at  the  close  of  plaintiff's  evidence, 
and  entered  judgment  for  defendant,  and  the  judg- 
ment of  the  trial  court  is,  therefore,  affirmed. 

Judgment  affirmed. 

(Eight  pages  in  original  opinion) 
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A.  F.  Turnbeaugh,  Agent  for  the  Shareholders  of  the 
First  National  Bank  of  Nebo,  Illinois,  Plaintiff- 
Appellee,  v.  L.  T.  Graham,  et  al,  Defendants- 
Appellants. 

Appeal  from  the  Circuit  Court  of  Pike  Comity/ 

October  Term,  A.  D.  1934 

Gen.  No.  8841  Agenda  No.  8 

Mr.  Justice  Davis  delivered  the  opinion  of  the  Court. 

This  suit  was  originally  instituted  by  a  bill  filed 
in  the  Pike  County  Circuit  Court  by  the  First  National 
Bank  of  Nebo  against  the  Minier  State  Bank  of  Nebo 
and  certain  stockholders  of  said  bank. 

The  Minier  State  Bank  of  Nebo,  Illinois,  some  six 
years  prior  to  the  filing  of  the  original  bill  herein 
decided  to  cease  the  active  conduct  of  its  business  and 
to  liquidate,  provided  the  First  National  Bank  of  Nebo 
would  assume  debts  due  depositors  of  said  Minier 
State  Bank,  and  as  security  for  having  assumed  said 
debts  the  Minier  State  Bank  endorsed  and  transferred 
to  the  First  National  Bank  of  Nebo  certain  notes  aggre- 
gating the  sum  of  $15,000.00. 

By  the  bill  it  was  sought  to  establish  the  liability  of 
the  Minier  State  Bank  and  certain  of  its  stockholders 
on  account  of  five  of  said  notes,  which  at  the  time  of  the 
filing  of  the  bill  had  become  in  default.  Appellant  was 
not  a  party  to  the  original  bill. 

During  the  pendency  of  this  suit  the  First  National 
Bank  of  Nebo  closed  its  doors  and  Frank  W.  Mc- 
Roberts  was  appointed  receiver,  and  he  was  succeeded 
by  Nelson  H.  Greene ;  and  on  motion  of  appellee,  made 
in  this  court,  A.  F.  Tumbaugh,  agent  for  the  share- 
holders of  the  First  National  Bank  of  Nebo,  was  sub- 
stituted in  place  of  Nelson  H.  Greene,  receiver. 

Upon  the  trial  of  said  cause  a  judgment  was  rendered 
against  the  Minier  State  Bank  and  its  stockholders  on 
account  of  the  notes  held  by  the  First  National  Bank 
then  in  default  and  for  which  the  Minier  State  Bank 
was  liable  as  endorser. 

The  original  bill  of  complaint  avers  that  there  was  a 
large  number  of  other  notes  besides  the  five  notes, 
which  had  also  been  endorsed  by  said  Minier  State 


6  36 


3 


- 


• 


■ 


" 


' 


• 


- 


Page  2  Gen.  No.  8841 

Bank  to  the  First  National  Bank  and  which  were  not 
at  the  time  of  the  filing  of  the  original  bill  dishonored, 
but  that  these  other  notes  would  at  the  time  of  their 
maturity  be  dishonored,  and  that  the  cause  as  stated 
by  the  original  bill  should  be  retained  on  the  docket  or 
stricken  with  leave  to  reinstate  for  further  proceed- 
ings when  the  other  notes  became  dishonored. 

The  original  bill  also  contained  a  prayer  that  the 
cause  be  retained  or  that  leave  be  given  to  reinstate 
the  same  upon  the  dishonoring  of  the  other  notes,  and 
in  the  decree  rendered  it  was  ordered  that  the  cause 
remain  upon  the  docket  of  this  court  for  further  pro- 
ceedings, if  any  shall  become  necessary  with  respect 
to  any  other  notes  and  endorsements  of  the  Minier 
State  Bank  of  Nebo,  maturing  and  becoming  due  after 
the  commencement  of  this  suit;  such  further  proceed- 
ings to  be  instituted  by  a  supplemental  bill,  or  other- 
wise, according  to  the  practice,  and  praying  for  sum- 
mons or  publication  according  to  the  statute,  and  that 
if  such  further  proceedings  shall  become  necessary 
notice  by  summons  or  otherwise,  according  to  the  prac- 
tice in  chancery,  shall  be  given  to  the  defendants  in- 
terested for  the  time  required  by  law  for  the  service  of 
such  summons  under  original  bills. 

On  May  31,  1932,  Frank  W.  McRoberts,  receiver  for 
the  First  National  Bank  of  Nebo,  filed  a  supplemental 
bill  against  the  Minier  State  Bank  and  its  stockholders, 
including  the  appellant,  L.  T.  Graham,  and  others. 
The  supplemental  bill  set  out  the  proceedings  had  and 
taken  in  the  original  bill  and  sought  an  additional  de- 
cree against  the  Minier  State  Bank  and  its  stockholders 
on  account  of  the  newly  defaulted  notes  in  the  amount 
of  $18,000.00.  It  contained  averments  that  the  legal  prin- 
ciples and  the  questions  involved  under  the  original 
bill  of  complaint  were  binding  upon  the  defendants  in 
the  supplemental  bill  who  were  also  defendants  in  the 
original  bill,  and  averred  that  those  persons  who  had 
been  defendants  to  both  the  original  and  supplemental 
bills  were  estopped  to  deny  decretal  orders  made  upon 
the  original  bill  as  far  as  they  were  applicable  to  the 
facts  and  the  law  involved  in  the  supplemental  pro- 
ceedings. 

The  prayer  for  relief  in  the  supplemental  bill,  among 
other  things,  was  that  the  defendants,  including  L.  T. 
Graham,  be  required  severally  to  answer  the  aver- 
ments of  the  supplemental  bill  and  so  far  as  necessary 
or  appropriate  the  averments  of  the  original  bill. 
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All  the  defendant  excepting  said  L.  T.  Graham  and 
G.  A.  Minier,  executor,  were  defaulted  and  a  decree 
was  entered  against  them  on  the  20th  day  of  June,  1933. 
G.  A.  Minier,  executor,  filed  a  plea  to  the  bill  which  was 
sustained,  and  the  bill  was  dismissed  as  to  him.  L.  T. 
Graham  filed  a  general  demurrer  to  the  supplemental 
bill  and  a  special  demurrer  averring  that  he  was  not  a 
defendant  to  the  original  bill,  but  he  filed  no  pleading 
to  the  original  bill.  On  a  hearing  the  demurrer  was 
overruled,  and  appellant  elected  to  abide  by  his  demur- 
rer. And  thereupon  the  court  ordered  the  supplemen- 
tal bill  of  complainant  to  be  taken  as  confessed  against 
appellant  and  a  decree  was  entered  against  him  in  the 
sum  of  $2000.00  as  the  owner  of  twenty  shares  of  stock 
in  the  Minier  State  Bank.  In  the  decree  it  was  pro- 
vided that  the  judgment  entered  against  appellant 
should  be  taken  and  considered  together  with  a  decree 
of  June  20,  1933,  to  the  end  that  the  total  amount  col- 
lected from  all  the  stockholders  on  account  of  liability 
arising  from  the  notes  set  up  in  the  supplemental  bill 
should  not  exceed  the  total  amount  of  $18,354.47. 

This  appeal  was  prosecuted  by  appellant  for  a  re- 
versal of  that  judgment  and  the  errors  relied  upon  are : 
that  the  demurrer  should  have  been  sustained  and  that 
the  judgment  should  not  have  been  entered  against  him. 

The  original  bill  was  filed  in  this  case  to  obtain  a 
judgment  against  the  Minier  State  Bank  and  certain 
stockholders  upon  notes  which  were  endorsed  and 
delivered  by  the  Minier  State  Bank  to  the  First  Na- 
tional Bank  of  Nebo,  and  upon  which  the  makers  had 
defaulted.  After  default  was  made  by  the  makers  of 
such  other  notes  referred  to  in  the  original  bill,  the 
supplemental  bill  was  filed  and  appellant  and  others 
were  made  parties  defendant  to  the  proceeding. 

Appellant  says  he  was  not  a  party  to  the  original 
bill  and  that  it  contemplated  that  not  only  the  notes 
complained  of  in  the  bill  were  in  default  but  that  there 
were  a  great  many  other  notes  representing  a  large 
sum  of  money  which  would  be  defaulted,  and  the 
theory  of  the  bill  was  to  secure  a  judgment  not  only 
on  the  notes  then  in  default  but  a  holding  on  which  it 
could  hold  the  defendants  against  whom  judgment 
might  be  had  as  to  the  five  notes  then  in  default  and 
as  to  other  notes  when  they  should  be  in  default.  The 
supplemental  bill  adopts  this  theory,  and  no  doubt  as 
to  the  defendants  to  the  original  bill  they  are  estopped 
in  making  a  defense  as  to  the  other  notes.  If  the  theory 
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of  the  trial  court  be  correct  then  in  this  instance  a  party 
who  had  no  opportunity  to  defend  in  the  original  bill 
is  estopped  and  prevented  from  making  a  defense; 
that  the  appellant  not  being  a  party  to  the  original 
bill  can  not  be  bound  by  the  original  decree,  not  having 
had  an  opportunity  to  litigate  the  original  bill.  On 
this  theory  a  judgment  was  had  on  the  whole  bill,  which 
included  the  original  bill  to  which  appellant  is  not  a 
party  and  the  supplemental  bill  to  which  he  is  a  party. 
That  not  being  a  party  to  the  original  bill  he  cannot 
be  made  a  party  to  the  supplemental  bill  which  is 
merely  an  adoption  of  the  original  bill,  with  the  further 
allegation  that  as  to  the  notes  referred  to  in  the  orig- 
inal bill  and  not  then  in  default  are  now  in  default. 

A  supplemental  bill,  being  in  effect  but  an  amend- 
ment, by  which  new  matter  which  has  transpired  since 
the  filing  of  the  original  bill  is  brought  into  the  case, 
forms  a  part  of,  and  is  tried  with  the  original  case. 
Mix  v.  Beach,  et  al,  46  111.  311.  It  is  a  mere  continua- 
tion of  the  original  suit  and  whatever  evidence  was 
properly  in  the  original  suit  may  be  made  use  of  in 
both  suits,  even  though  not  entitled  in  the  supplemental 
suit.  Puterbaugh's  Chancery  Pld.  and  Prac,  7th  ed., 
sec.  296;  Daniel's  Chy.  Pld.  and  Prac,  3rd  Am.  ed., 
p.  1611. 

It  is  permissible  after  decree  rendered  on  an  orig- 
inal bill  to  file  a  supplemental  bill  when  the  matters 
relied  upon  as  supplemental  have  arisen  since  the  com- 
mencement of  the  original  suit  and  to  bring  new  par- 
ties before  the  court.  Puterbaugh  's  Chancery  Pld.  and 
Prac,  7th  ed.,  sec.  286. 

If  a  decree  has  been  obtained  before  the  event  by 
which  the  supplemental  bill  was  rendered  necessary 
there  must  be  a  decree  on  the  supplemental  bill  for 
which  purpose  the  supplemental  cause  must  be  set 
down  for  a  hearing  alone,  or  it  may  be  heard  with  the 
original  cause  for  further  directions.  Daniel's  Chan- 
cery Pld.  and  Prac,  3rd  Am.  ed.,  p.  1612 ;  Puterbaugh's 
Pld.  and  Prac,  7th  ed.,  sec.  297;  Fletcher's  Equity 
Pld.  and  Prac,  sec.  844. 

In  the  case  of  French  v.  Commercial  National  Bank, 
199  111.  213,  a  bill  was  filed  to  set  aside  fraudulent 
judgments ;  a  decree  was  entered  in  favor  of  the  Com- 
mercial National  Bank,  and  the  claims  of  other  inter- 
ested creditors;  an  appeal  was  taken  and  judgment 
was  reversed  by  the  Appellate  court.  After  the  judg- 
ment had  been  reversed  and  the  cause  remanded  the 
Commercial  National  Bank  filed  an  amended  and  sup- 
plemental bill;  and  upon  a  hearing  the  court  found 
specially  in  favor  of  the  material  allegations  of  the 
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bill  and  the  amended  and  supplemental  bill.  In  answer 
to  an  objection  that  it  was  error  to  allow  the  supple- 
mental bill  to  be  filed,  the  court  said:  "The  original 
and  supplemental  bills  both  proceeded  upon  the  same 
general  ground  of  fraudulent  conspiracy  upon  the  part 
of  the  defendants  to  the  bill,  including  the  appellant." 

In  Eager,  et  al.  v.  Price,  et  al.,  2  Paige  Chancery, 
331,  the  complainants  being  judgment  creditors  of  the 
defendant,  Price,  filed  their  bill  in  equity  to  obtain 
satisfaction  of  their  debt  out  of  his  equitable  prop- 
erty, but  he  demurred  to  the  bill  which  was  overruled 
and  from  which  demurrer  he  appealed  to  the  chancel- 
lor. The  complainants  afterwards  prepared  a  sup- 
plemental bill  setting  forth  those  proceedings  and 
showing,  among  other  things,  that  since  the  filing  of 
the  original  bill  Price  had  become  the  owner  of  250 
shares  of  stock  in  the  Harlem  Canal  Company,  the 
par  value  of  which  was  $50.00  a  share,  and  had  also 
received  upwards  of  $2000.00  in  money  from  another 
source,  and  making  Price  and  others  defendants. 

The  bill  prayed  for  an  injunction  and  on  hearing 
before  the  court  an  injunction  was  denied,  and  from 
that  decision  the  complainants  appealed  to  the  chancel- 
lor. It  was  said  by  the  chancellor,  in  his  opinion: 
"As  it  appears  from  the  supplemental  bill  that  the 
stock  in  question  was  acquired  since  the  commence- 
ment of  the  suit;  if  the  demurrer  to  the  original  bill 
was  properly  overruled  by  the  vice-chancellor,  it  seems 
to  follow  that  this  bill  is  necessary  and  proper,  that 
the  injunction  should  have  been  granted  as  prayed  for 
therein ;  if  the  original  bill  was  defective  in  substance, 
so  that  no  decree  thereon  could  have  been  made  at  the 
hearing,  the  supplemental  bill  must  necessarily  fall 
with  it,  as  the  latter  is  but  a  continuation  of  the  same 
suit;  but  if  the  complainants  were  right  in  filing  the 
original  bill,  a  supplemental  bill  seems  to  be  the  proper 
mode  of  reaching  subsequently  acquired  property  of 
the  defendant.  Although  in  relation  to  its  immediate 
object,  and  against  the  Harlem  Canal  Company,  it 
may  in  some  respects  be  in  the  nature  of  an  original 
bill,  notwithstanding  it  is  supplemental  as  to  the 
former  proceedings. 

This  species  of  bill  is  recognized  by  Lord  Eedesdale 
as  a  proper  mode  of  bringing  newly  acquired  inter- 
ests of  the  parties,  but  relating  to  the  same  subject, 
before  the  court.  (Mitf.  Plead.,  Amer.  ed.,  49,  50;  4 
Lond.  ed.,  63.) 

The  court  then  held  that,  in  order  to  protect  his 
rights  as  to  such  subsequently  acquired  property,  it 


; 


. 


; 


' 


Page  6  Gen.  No.  8841 

became  necessary  for  the  complainant  either  to  file  a 
supplemental  bill  to  reach  this  stock  and  protect  it  by 
injunction,  or  to  commence  a  new  suit  for  that  pur- 
pose, and  then  said:  The  expense  of  a  supplemental 
bill  is  but  trifling,  when  compared  with  that  of  an  orig- 
inal suit.  And  this  court  certainly  would  not,  except 
in  a  case  of  absolute  necessity  and  to  prevent  a  failure 
of  justice,  allow  two  original  suits  to  be  commenced, 
and  carried  on  at  the  same  time,  between  the  same 
parties,  to  obtain  a  satisfaction  of  the  same  debt.  I 
think,  therefore,  this  was  a  proper  case  for  a  supple- 
mental bill,  and  that  the  injunction  should  have  been 
granted  as  prayed  for  therein. 

From  the  foregoing  authorities  it  will  be  seen  that 
a  supplemental  bill  is  in  effect  but  an  amendment  by 
which  new  matter  which  has  transpired  since  the  filing 
of  the  original  bill  is  brought  into  the  case  and  forms 
a  part  of  and  is  tried  with  the  original  case,  and  that, 
even  after  decree  is  rendered  on  an  original  bill,  a  sup- 
plemental bill  may  be  filed  setting  up  new  matter  that 
has  transpired  since  the  filing  of  the  original  bill  and 
bringing  new  parties  before  the  court,  and  that  the 
supplemental  bill  may  be  heard  with  the  original  cause 
for  further  directions. 

When  he  was  served  with  summons  issued  in  accord- 
ance with  the  prayer  of  the  supplemental  bill,  he  be- 
came a  party  to  said  proceedings  and  it  became  his 
duty  to  not  only  answer  the  siipplemental  bill  but  to 
also  answer  the  original  bill  in  accordance  with  the 
prayer  of  the  supplemental  bill.  Not  having  answered 
the  original  bill  and  after  his  demurrer  to  the  supple- 
mental bill  was  overruled,  having  elected  to  abide  by 
his  demurrer,  a  decree  pro  conf  esso  was  taken  against 
him,  and  he  was  not  estopped  from  making  a  defense 
as  to  the  original  and  supplemental  bills  from  any 
finding  or  decree  entered  in  the  original  suit. 

The  court  by  its  original  decree  retained  jurisdic- 
tion of  said  cause  for  the  purpose  of  further  proceed- 
ings with  respect  to  any  other  notes  and  endorsements 
of  the  Minier  State  Bank  maturing  or  becoming  due 
after  the  commencement  of  the  suit  and  authorized 
the  filing  of  a  supplemental  bill.  The  matters  con- 
tained in  the  supplemental  bill  all  grew  out  of  the 
same  transaction  and  were  related  to  and  connected 
with  the  grounds  of  relief  relied  upon  in  the  original 
bill,  and  appellant  was  in  no  way  prejudiced  as  the 
same  defenses  could  be  interposed  that  might  be  inter- 
posed had  complainant  caused  an  original  suit  to  be 
instituted  against  him. 
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As  was  said  in  Eager  v.  Price,  supra,  the  supple- 
mental bill  in  relation  to  its  immediate  object,  and 
against  appellant  may  in  some  respects  be  in  the  na- 
ture of  an  original  bill  notwithstanding  it  is  supple- 
mental as  to  the  former  proceedings,  yet  this  species 
of  bill  is  recognized  as  a  proper  mode  of  bringing 
newly  acquired  interests  of  the  parties,  but  relating  to 
the  same  subject,  before  the  court. 

We  are  of  opinion  that  the  demurrer  of  the  defend- 
ant, L.  T.  Graham,  to  the  supplemental  bill  was  prop- 
erly overruled  and  that  the  Circuit  Court  committed 
no  error  in  entering  judgment  by  default  against  him 
and  that  the  decree  should  be  affirmed. 

Affirmed. 

(Eight  pages  in  original  opinion) 
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Barney  Fromm,  Appellee,  v.  Guy  Sjrfock,  Appellant 

Appeal  from  the  Circuit  Court  of  Vermilion  County 
October  Term,  A.  D.  1934. 

Gen-No8853  Agenda  No.  17 

Mr.  Justice  Davis  delivered  the  opinion  of  the  Court. 
Appellee    Barney  Fromm,  plaintiff  in   the   circuit 
court,  on  July  11    1931,  was  driving-  an  automobile 
truck  jest  on  State  Route  No.  9,  which  runs  due  east 
and  uest  across  Vermilion  county,  and  in  the  car  with 
him  was  one  Henry  Grubb.    They  had  been  painting  a 
billboard  for  the  Standard  Oil  Company  about  five 
miles  southeast  of  Hoopeston.    They  had  finished  their 
work  and  were  going  back  to  Hoopeston  in  a  westerly 
direction  for  dinner.     As  they  were  approaching  the 
crossing  of  the  Chicago,  Minneapolis  and  St.  Paul  Rail- 
way Company  they  observed  two  cars  coming  from  the 
west  which  were  quite  a  distance  apart.     This  is  a 
double  track  railroad,  running  north  and  south  at  the 
point  where  Route  9  crosses  it.    The  highway  at  this 
point  was  level  from  the  railroad  east  for  about  a  quar- 
ter of  a  mile  and  for  a  mile  or  so  west  of  the  railroad 
and  the  grade  of  the  highway  and  the  railroad  were 
the  same. 

At  the  west  property  line  of  the  railroad  the  concrete 
ended  and  tarvia  pavement  extended  east  for  about 
thirty  feet  and  from  the  west  rail  east  the  crossing 
was  planked  and  the  concrete  on  the  east  side  of  the 
railroad  came  within  two  feet  of  the  east  rail.  The 
concrete  pavement  was  sixteen  feet  in  width  and  had  a 
mark ^showing  the  middle  of  the  pavement.  Appellee 
was  traveling  upon  the  right  side  of  this  mark  and 
was  going  about  thirty  miles  an  hour,  and  about  200 

ZJtZ  ^  ?e  Cl°SSinS  had  decreased  the 

speed  of  his  car  to  about  fifteen  or  twenty  miles  an 

rZtl  °  the  automobiles  ^ich  ^s  approaching 
from  the  west  was  a  truck  and  the  other  was  a  touring 
car  made  over  into  something  like  a  light  deliVer? 
wagon.  When  appellee  first  saw  these  cars  they  were 
quite  a  ways  west  of  where  he  was  and  west  of  the 

ailroad  crossing.  As  they  approached  the  crossing 
they  uere   coming  closer   together.     When  appellee 


So 


Page  2  Gen.  No.  8853 

was  about  fifty  or  sixty  feet  east  of  the  railroad  tracks 
the  front  car  passed  him.  As  he  reached  the  east  track 
of  the  railroad  the  other  car  was  approaching  him  and 
it  swerved  towards  him,  and  a  collision  occurred  be- 
tween the  two  cars  about  the  east  track  of  the  railroad. 
Appellant  testified  that  when  he  was  within  a  few  feet 
of  the  west  rail  of  the  west  track  he  saw  this  paint 
truck  coming  and  it  was  right  up  by  the  rail  when  he 
last  saw  it,  and  at  that  time  he  saw  another  car  which 
got  in  between  him  and  the  paint  truck  but  that  he  did 
not  know  where  this  other  car  was  when  the  collision 
occurred. 

Appellee  was  seriously  injured  and  he  commenced 
this  action  in  the  circuit  court  of  Vermilion  county  to 
recover  damages  for  the  injuries  sustained. 

The  declaration  consists  of  one  original  and  five  ad- 
ditional counts.  In  the  original  count  appellee  charges : 
That  on  the  11th  day  of  July,  A.  D.  1931,  the  plaintiff 
was  driving  his  automobile  in  a  westerly  direction  on 
State  Highway  Route  Number  Nine,  towards  the  inter- 
section of  said  highway  with  the  railroad  tracks  of  the 
Chicago,  Minneapolis  and  St.  Paul  Eailroad,  at  a  point 
about  five  miles  southeast  of  the  city  of  Hoopeston, 
Illinois,  and  that  the  defendant  was  driving  another 
automobile  in  an  easterly  direction  along  and  upon  said 
highway  toward  said  intersection  and  that  the  defend- 
ant so  carelessly,  negligently  and  improperly  operated, 
managed,  controlled  and  drove  said  automobile  in 
which  he  was  riding  that  by  reason  thereof  he  did  then 
and  there  run  into  and  collide  with  great  force  and 
violence  against  said  automobile  so  driven  by  the  plain- 
tiff, he  the  plaintiff  being  in  the  exercise  of  due  care 
and  caution  for  his  own  safety,  and  by  means  of  such 
force  and  violence  and  as  a  consequence  of  said  colli- 
sion he  was  greatly  injured,  etc. 

The  first  additional  count  of  the  declaration  charges 
that  the  defendant  so  carelessly,  negligently  and  im- 
properly managed,  drove,  operated  and  controlled  said 
motor  vehicle  then  in  his  control  and  possession  that  by 
reason  thereof  said  motor  vehicle  suddenly  did  turn 
to  the  left  and  upon  the  northerly  half  and  side  of  the 
traveled  part  of  said  public  highway,  whereby  said 
motor  vehicle  operated  by  the  defendant  was  then  and 
there  brought  into  violent  collision  with  said  truck 
operated  by  the  plaintiff  and  the  plaintiff  was  injured, 
etc. 

The  second  aditional  count  charges  that  the  defend- 
ant, in  violation  of  the  Statute  law  of  the  State  of  Illi- 
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nois,  called  the  "Motor  Vehicle  Law,"  then  and  there 
carelessly,  negligently  and  improperly  drove  and  pro- 
pelled said  certain  "cattle  truck,"  a  motor  vehicle  of 
the  Second  Division,  upon  and  along  said  paved  high- 
way in  an  easterly  direction,  at  the  high  and  dangerous 
rate  of  speed  of  fifty-five  miles  per  hour,  and  at  more 
than  thirty-five  miles  per  hour,  a  speed  greater  than 
was  reasonable  and  safe  having  regard  to  the  traffic 
and  use  of  the  way  and  such  as  to  endanger  the  life  and 
limb  and  injure  the  property  of  other  persons,  and  that 
in  consequence  thereof  said  motor  vehicle  suddenly 
became  unmanageable  and  beyond  and  out  of  the  con- 
trol of  the  defendant  and  then  and  there  suddenly  slid, 
skidded  and  turned  from  the  southerly  half  of  the 
paved  part  of  said  highway  in  a  northerly  and  north- 
easterly direction  across  the  center  of  said  highway, 
whereby  said  motor  vehicle  operated  by  defendant  was 
brought  into  violent  collision  and  contact  with  said 
truck  so  driven  by  plaintiff  and  by  means  whereof  the 
plaintiff  was  injured. 

The  third  additional  count  charges  defendant  was 
driving  a  certain  motor  vehicle,  designated  a  cattle 
truck,  along  said  highway  at  a  high  and  dangerous 
rate  of  speed,  to-wit,  fifty  miles  per  hour,  upon  which 
was  placed  a  certain  apparatus  called  rack  and  crate 
upon  the  bed  of  said  truck  which  was  nine  feet  wide, 
six  feet  high  and  twelve  feet  long;  that  said  motor 
vehicle  of  defendant  was  then  and  there  and  for  ten 
days  theretofore  had  been  in  an  unsafe,  insecure  and 
dangerous  condition  to  be  operated  at  said  rate  of 
speed  in  this,  that,  because  of  said  rack  or  crate  so 
attached  to  the  same,  at  such  rate  of  speed,  said  motor 
vehicle  would  likely,  suddenly  "shimmy",  sway  and 
become  unmanageable  and  out  of  control  of  the  driver 
therof,  and  likely  to  collide  with  a  vehicle  passing  the 
same,  and  that  it  became  and  was  the  duty  of  defend- 
ant in  so  driving  his  motor  vehicle  upon  said  public 
highway,  toward  and  up  to  the  plaintiff,  to  exercise 
reasonable  care  and  caution  to  propel  the  same  at  a 
rate  of  speed  whereby  the  same  would  not  become 
suddenly  unmanageable  and  out  of  control,  and  that 
in  violation  of  his  duty  in  that  behalf  he  negligently 
and  carelessly  propelled  and  drove  said  motor  vehicle 
at  the  high  and  dangerous  rate  of  fifty  miles  per  hour 
and  in  consequence  of  such  unsafe  and  dangerous  con- 
dition of  said  motor  vehicle,  the  same  while  being 
driven  at  said  high  and  dangerous  rate  of  speed,  sud- 
denly began  to  "shimmy",  sway  and  did  suddenly  be- 
come unmanageable  and  out  of  control,  and  in  con- 
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sequence  thereof  did  suddenly  lurch,  skid  and  turn 
from  and  off  the  southerly  half  of  the  paved  part  of 
said  highway  across  the  center  and  to  and  upon  the 
northerly  half  thereof  whereby  his  motor  vehicle  was 
then  and  there  brought  into  violent  collision  and  con- 
tact with  the  motor  vehicle  of  plaintiff  and  by  means 
whereof  the  plaintiff  was  injured. 

The  fourth  additional  count  charges  that  under  the 
Statute  law  of  this  State  every  motor  vehicle,  while 
in  use  on  a  public  highway,  should  be  provided  with 
good  and  sufficient  brakes,  and  that  the^  motor  vehicle 
being  propelled  by  defendant  was  not  then  and  there 
provided  and  equipped  with  good  and  sufficient  brakes 
but  that  the  brakes  with  which  it  was  equipped  were 
worn,  broken,  loose,  out  of  adjustment  and  alignment, 
and  the  various  parts  thereof  unequally  adjusted  and 
aligned,  whereby  said  motor  vehicle  was  likely  to  sud- 
denly turn  to  the  left  should  the  operator  thereof  sud- 
denly apply  the  brakes,  and  avers  that  the  defendant 
in  violation  of  his  duty  negligently  drove  said  motor 
vehicle  at  the  rate  of  fifty  miles  per  hour  toward  said 
railroad  crossing  and  within  twenty  feet  of  the  front 
of  plaintiff's  truck  and  then  and  there  suddenly  ap- 
plied the  said  brakes  of  his  motor  vehicle  and  in  con- 
sequence it  suddenly  turned  to  the  northeast  and  north 
and  was  brought  into  violent  collision  'with  the  motor 
vehicle  of  plaintiff  and  in  consequence  thereof  the 
plaintiff  was  injured. 

The  fifth  count  charges  that  under  the  Statute  of  the 
State  of  Illinois  every  person  operating  or  driving  a 
motor  vehicle  on  State  Highways  on  which  was  con- 
structed paved  roads  having  two  traffic  lanes  should, 
whenever  practicable,  keep  to  the  right  of  the  center 
line  of  the  paved  portion  thereof,  and  should  have 
the  right  of  way  on  that  traffic  lane,  and  charges  that 
in  violation  of  said  duty  the  defendant  carelessly  and 
negligently  drove  and  permitted  said  truck  to  be  and 
travel  in  a  northeasterly  direction  over  and  across  the 
center  line  of  said  highway  for  a  great  distance,  to- 
wit,  fifty  feet,  and  drove  said  truck  in  front  of  plaintiff 
so  proceeding  westerly  in  said  northerly  traffic  lane, 
whereby  the  motor  vehicle  driven  by  defendant  was 
suddenly  brought  into  violent  collision  with  the  motor 
vehicle  of  plaintiff  and  by  means  whereof  the  plaintiff 
was  injured. 

On  the  trial  of  said  cause  the  jury  returned  a  verdict 
in  favor  of  appellee  for  $6500.00.  A  motion  for  a  new 
trial  was  made  and  overruled  and  judgment  was  en- 
tered on  the  verdict,  from  which  this  appeal  was  per- 
fected. 
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The  errors  relied  upon  for  reversal  of  the  judgment 
as  shown  by  the  statement  of  appellant  in  his  brief 
are,  as  follows :  1.  The  verdict  of  the  jury  was  con- 
trary to  and  against  the  evidence;  2.  The  court 
erred  in  refusing  to  exclude  improper  evidence  offered 
by  the  plaintiff;  3.  The  court  erred  in  refusiug  to 
give  certain  proper  instructions  offered  by  plaintiff; 
4.  The  verdict  of  the  jury  was  excessive;  5.  The 
verdict  of  the  jury  was  based  upon  passion,  prejudice 
and  sympathy;  6.  Counsel  for  plaintiff  asked  cer- 
tain questions  that  had  been  ruled  improper  by  the 
trial  court,  and  persisted  in  again  asking  said  ques- 
tions in  the  presence  of  the  jury;  7.  Counsel  for 
plaintiff  made  improper  remarks  in  the  presence  of 
the  jury,  which  were  prejudicial  and  considered  largely 
to  the  verdict  in  the  case;  and,  lastly,  that  the  court 
erred  in  not  granting  a  new  trial  because  of  newly 
discovered  evidence  on  the  part  of  defendant. 

Appellee  testified  that  he  and  Henry  Grubb  were 
working  east  of  the  place  where  the  accident  happened, 
and  that  they  had  finished  their  work  and  were  figur- 
ing on  going  to  Hoopeston  for  dinner ;  that  back  about 
a  quarter  of  a  mile  east  on  the  highway  he  was  travel- 
ing on  the  right  side  of  the  concrete  and  continued  on 
down  towards  the  railroad  crossing;  that  the  concrete 
pavement  had  two  traffic  lanes,  and  as  he  approached 
the  crossing  he  was  traveling  about  thirty  miles  an 
hour,  and  back  about  200  feet  from  the  crossing  he 
decreased  his  speed  to  about  fifteen  to  twenty  miles 
an  hour;  that  he  observed  two  automobiles  coining 
from  the  west,  one  was  a  truck  and  the  other  was  a 
made-over  car,  looked  like  a  Ford  or  Chevrolet;  but 
when  he  first  saw  them  they  were  quite  a  ways  west 
of  him  and  west  of  the  railroad  crossing;  that  he  did 
not  know  which  car  was  in  front  when  he  first  saw 
them,  that  they  were  quite  a  ways  apart,  probably 
a  quarter  of  a  mile  or  more,  and  as  they  approached 
him  they  were  coming  closer  together,  and  when  he 
was  east  of  the  railroad  track,  probably  about  sixty 
feet,  the  front  car  passed  him;  from  the  time  he  first 
saw  it  until  it  passed  him  it  was  on  the  south  side 
of  the  pavement,  and  at  that  time  another  truck  was 
coming  towards  him,  and  seemed  to  come  in  his  direc- 
tion, and  that  was  the  last  he  remembered;  when  the 
first  car  passed  him  the  other  car  followed  closely  be- 
hind; it  was  on  the  south  side  of  the  pavement,  and 
it  was  coming  towards  the  railroad  crossing  from  the 
west;  that  the  car  was  on  the  south  side  of  the  pave- 
ment and  coming  towards  him  at  an  angle  headed 
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northeast ;  that  he  was  driving  in  a  Chevrolet  ton  and 
a  half  truck,  and  that  with  the  load  that  was  in  it,  at 
the  time,  it  would  weigh  about  two  and  a  half  tons ; 
the  condition  of  the  highway  where  it  crosses  the 
railroad  was  level,  and  the  road  was  perfectly  straight 
for  a  mile  or  two,  so  far  as  he  could  tell;  that  the 
speed  of  the  other  car  at  the  time  he  saw  it  swerve 
towards  the  east  was  around  forty  miles  per  hour; 
when  it  swerved  to  the  northeast  it  crashed  into  him, 
and  that  is  all  he  could  remember;  when  he  saw  the 
car  coming  there  was  a  culvert  where  he  was  and  he 
couldn't  get  off  the  pavement,  that  there  was  no  place 
for  him  to  get  out  of  the  way ;  it  was  coming  towards 
him  just  as  he  started  to  hit  the  tracks ;  that  there  was 
a  collision  of  the  two  trucks,  and  that  his  truck  was 
on  the  north  side  of  the  road  right  about  the  east 
track;  that  it  was  several  days  after  that  before  he 
knew  much. 

Henry  Grubb  who  was  riding  with  appellee  testified 
that  he  was  riding  on  his  right  and  that  there  was  just 
one  seat  in  the  truck  and  that  appellee  was  driving; 
that  it  was  about  11:30  o'clock,  and  the  weather  was 
fair;  we  drove  up  as  far  as  the  railroad  track  when 
the  wreck  occurred;  for  the  last  quarter  of  a  mile,  up 
to  and  on  the  track  we  were  on  the  north  half  of  the 
pavement,  and  did  not  at  any  time  during  that  dis- 
tance get  over  the  center  line  of  the  pavement;  dur- 
ing the  time  that  we  travelled  that  last  quarter  of  a 
mile  I  looked  towards  the  west  side  of  the  railroad  on 
the  highway  and  saw  two  cars  west  of  the  railroad; 
I  don't  remember  the  make  of  them,  but  they  were 
coming  in  our  direction;  they  were  on  the  south  side 
of  the  pavement,  and  when  I  first  saw  them  they  were 
about  a  city  block  apart  and  about  a  quarter  of  a  mile 
west  of  the  railroad ;  as  we  approached,  we  practically 
met  at  the  railroad ;  the  car  in  front  passed  us,  and  as 
we  met  at  the  railroad  the  other  car  swerved  into  us ; 
the  first  car  passed  us  about  fifty  feet  east  of  the  track 
and  the  other  car  was  about  fifty  feet  west  of  the  right 
of  way  line  of  the  railroad  at  that  time ;  I  saw  the  first 
car  before  it  got  across  the  railroad ;  when  the  first  car 
was  at  the  west  railroad  right  of  way  the  second  car 
was  about  100  feet  west  of  it;  neither  of  these  cars 
passed  around  the  other  while  I  was  looking,  and  there 
were  no  other  vehicles  there  at  that  time ;  in  my  judg- 
ment the  second  car  was  traveling  at  between  40  and  45 
miles  per  hour ;  the  first  car  as  it  approached  the  rail- 
road right  of  way  seemed  not  to  be  going  as  fast ;  after 
we  passed  the  first  car  we  continued  going  on  west; 
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I  know  the  place  on  the  north  side  of  the  highway 
where  a  man,  named  Brocker,  used  to  live  and  with 
reference  to  that  house  and  the  east  track  of  the  rail- 
road we  were  passed  by  the  car  which  went  east  about 
fifty  feet  east  of  the  railroad;  the  accident  occurred 
on  the  railroad  right  of  way  about  the  east  track,  and 
when  we  got  to  the  railroad  this  other  truck  all  of  a 
sudden  swerved  towards  us  and  pushed  us  over  into 
the  ditch ;  when  we  were  hit  we  were  on  the  north  side 
of  the  slab  about  where  the  tracks  were ;  I  can  remem- 
ber when  the  truck  hit  us,  it  throwed  me  around  inside 
and  my  head  hit  the  ceiling  and  knocked  me  out,  and 
I  couldn  't  say  how  long  before  I  came  to ;  when  I  came 
to  I  saw  Mr.  Fromm  was  laid  out  under  a  tree  at  the 
comer  of  Mr.  Brocker 's  house ;  I  went  up  to  him,  and 
then  I  began  to  remember  something  that  had  hap- 
pened, and  I  called  his  residence ;  then  we  waited  for 
a  doctor,  and  Mr.  Fromm  laid  there  until  the  ambu- 
lance came ;  during  the  last  quarter  of  a  mile  before 
we  got  to  the  track  we  were  going  about  30  or  35  miles 
per  hour;  from  Mr.  Brocker 's  house  on  to  the  right 
of  way  of  the  railroad  we  slowed  down  to  about  20,  and 
when  we  got  up  to  the  tracks  we  were  traveling  about 
the  same  speed,  and  during  all  of  that  time  we  staid  on 
the  north  side  of  the  pavement. 

Frank  W.  Eeyher  testified  on  behalf  of  plaintiff,  that 
I  know  the  location  of  the  intersection  of  the  Illinois 
State  Route  No.  9  and  the  Chicago,  Milwaukee  &  St. 
Paul  Railroad  and  made  certain  measurements  at  that 
crossing  and  made  a  memorandum  of  them ;  the  pave- 
ment is  16  feet  in  width,  and  it  is  the  same  width  east 
and  west  of  the  railroad;  there  were  marks  down  the 
center  of  the  pavement  east  and  west  of  the  railroad ; 
there  was  a  tarvia  surface  which  extended  westward 
about  30  feet  from  the  west  rail  of  the  railroad  track, 
but  there  was  no  tarvia  on  the  east  of  the  railroad; 
from  the  east  rail  to  the  edge  of  the  slab  was  wood, 
about  a  foot  in  width ;  there  was  a  culvert  east  of  the 
rail  and  north  of  the  slab,  and  there  was  a  cap  which 
was  six  inches  high  above  the  shoulder  and  nine  inches 
thick;  I  didn't  observe  any  culvert  on  the  south  side. 

0.  E.  Young,  a  witness  on  behalf  of  appellee,  tes- 
tified, I  knew  this  highway  and  crossing  and  lived 
eighty  rods  west  of  it ;  on  the  11th  of  July,  1931,  I  was 
up  to  the  crossing  and  saw  Mr.  Fromm,  the  plaintiff, 
and  Mr.  Smock,  the  defendant ;  I  had  known  Mr.  Smock 
for  about  ten  years ;  Mr.  Butsaw  arrived  about  the  time 
I  did,  also  Mort  Brocker;  Mr.  Brocker  is  now  dead; 
when  I  got  there  Mr.  Fromm  was  lying  under  a  tree 
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in  the  corner  of  Mr.  Brocker's  yard;  his  house  is  the 
first  house  east  of  the  crossing,  on  the  north  side;  I 
saw  the  trucks  and,  as  I  remember  it,  the  paint  truck 
was  headed  to  the  northwest  and  was  entirely  off  of 
the  slab  with  the  exception  of  the  right  hind  wheel, 
and  was  toppled  over  onto  its  right  side ;  I  know  where 
the  little  stone  culvert  is  on  the  east  side,  and  the  paint 
truck  was  lying  pretty  close  to  that  culvert,  I  should 
judge  about  five  feet  north  of  the  slab ;  the  other  truck 
was  at  the  side  of  the  paint  truck,  it  wasn't  turned 
over,  it  was  headed  northwest,  and  as  I  remember  it 
it  was  all  on  the  north  side  of  the  center  of  the  black 
line,  with  the  exception  of  the  left  rear  wheel;  I  was 
standing  out  in  the  yard  at  the  time  and  happened  to 
be  looking  east  and  saw  the  two  cars,  and  it  looked 
to  me  as  if  they  had  come  together ;  I  did  not  hear  the 
crash ;  I  went  up  there ;  the  left  hand  side  of  the  paint 
truck  was  pretty  badly  jammed  up ;  I  could  not  say 
whether  either  of  the  cars  had  been  moved  when  I  came 
up ;  I  came  from  the  west  up  to  the  railroad,  and  when 
I  got  there  I  parked  on  the  south  side  of  the  slab  and 
got  out  of  my  car  and  walked  up  and  went  over  to  the 
east  side  of  the  track  and  saw  Frank  Butsaw  coming 
from  the  east  about  the  same  time  I  came  from  the 
west ;  I  did  not  see  any  cars  beside  the  two  referred  to ; 
and  there  was  no  obstruction  from  where  I  was  to  that 
place;  I  saw  the  cattle  truck  there,  and  it  had  pneu- 
matic tires.  I  saw  tracks  there  in  the  asphalt  pave- 
ment on  the  west  side  of  the  tracks,  and  just  after 
those  tracks  hit  that  asphalt  pavement  they  swayed  to 
the  northeast,  I  should  judge  on  an  angle  of  about 
45  degrees;  I  first  noticed  the  tracks  a  little  west  of 
this  asphalt;  they  were  going  just  a  little  northeast, 
there  was  a  change  in  the  direction,  the  further  east 
they  came  the  more  northeast  the  tracks  ran ;  I  did  not 
see  but  two  automobile  tracks;  they  were  perfectly 
plain  in  the  asphalt ;  I  do  not  know  how  wide  the  tracks 
were,  but  presume  in  the  neighborhood  of  five  inches ; 
these  tracks  ended  about  the  west  rail  of  the  east  rail- 
road tracks;  they  ended  right  near  the  rear  wheel  of 
the  cattle  truck,  and  they  went  across  the  center  line 
of  the  pavement. 

Frank  Butsaw  testified  on  behalf  of  appellee,  I  am  a 
farmer  and  am  acquainted  with  Mr.  Fromm  but  did 
not  know  him  before  the  accident  occurred;  I  have 
known  Mr.  Smock  five  or  six  years;  I  was  at  home 
when  the  accident  occurred,  I  live  between  a  quarter 
and  a  half  mile  east  of  the  railroad  crossing;  I  was 
out  in  the  barn  lot,  but  did  not  hear  anything ;  some 
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one  called  out  that  there  was  an  accident,  and  I  got 
into  a  machine  and  drove  down ;  as  I  was  going  down 
there  I  could  see  down  the  highway ;  I  know  Mr.  Young 
who  just  testified,  and  saw  him  there  and  saw  the 
trucks  standing  there  and  they  were  on  the  north  side 
of  the  right  of  way  of  the  pavement;  one  truck  had 
left  the  hard  road,  and  the  other  one  was  partly  set- 
ting on  it ;  it  was  Mr.  Fromm  's  truck  that  had  left  the 
hardroad,  and  it  was  turned  over  on  its  side  and 
headed  northwest;  the  other  truck  was  a  cattle  truck, 
and  it  was  turned  at  an  angle  to  the  northwest  and  was 
north  of  the  center  line  of  the  highway;  the  rear  ends 
of  the  two  trucks  were  about  parallel  with  each  other ; 
I  observed  marks  around  there  right  west  of  the  west 
rail;  there  is  about  25  or  30  feet  of  asphalt  and  you 
could  see  the  impression  of  the  tires  very  plainly,  the 
impression  began  right  at  the  west  edge  of  the  asphalt ; 
west  of  that  was  cement;  they  came  straight  on  the 
asphalt  about  10  feet  and  then  turned  north;  from 
there  they  went  at  an  angle  to  the  northeast  and  ended 
about  4  feet  north  of  the  center  of  the  pavement ;  they 
were  marks  from  the  tread  of  the  tires,  about  four  or 
five  inches  in  width  and  plainly  visible ;  the  paint 
truck  was  jammed  in  on  the  left  side  and  the  motor 
driven  back  into  it  and  the  left  door  was  wrecked. 

Harry  Clement  testified  on  behalf  of  appellant,  I 
live  at  Hoopeston  and  was  at  the  scene  of  the  accident 
shortly  after  it  occurred;  I  saw  Smock's  truck  sitting 
there,  and  the  front  wheels  were  four  or  five  feet  on 
the  north  side  of  the  pavement  and  the  back  wheels 
were  on  the  south  side  of  the  black  line,  especially  the 
right  back  wheel ;  I  saw  some  marks  on  the  asphalt  ap- 
proach to  the  west  track ;  they  were  black  marks  made 
by  the  tires,  and  they  turned  northeast  about  three 
foot  of  the  boards  west  on  the  wooden  approach  on 
the  west  side  of  the  track;  these  tracks  were  on  the 
south  side  of  the  black  line  before  they  began  to  turn ; 
and  the  north  track,  I  judge,  was  a  foot  and  a  half 
south  of  the  center  line  before  it  began  to  turn;  the 
paint  truck  was  headed  practically  parallel  to  the  east 
rail  and  the  rear  was  lying  on  the  wooden  approach ; 
Smock's  truck  stood  on  the  wooden  approach,  and  was 
damaged  in  the  left  front  part ;  the  wheel  and  fender 
were  smashed ;  it  seems  to  me  like  the  paint  truck  was 
all  smashed  in. 

Nettie  Sites  testified  that  she  lived  two  miles  north- 
east of  Eankin,  and  that  she  was  a  graduate  nurse  and 
was  in  attendance  upon  the  plaintiff,  and  thinks  she 
went  on  duty  in  September;  and  that  very  little  was 
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said  about  the  accident  by  him  (meaning  appellee) ;  he 
did  tell  me  he  did  not  know  how  it  happened,  he 
thought  there  was  a  third  truck  involved,  but  she  did 
not  know  whether  he  remembered  anything  for  about 
two  months. 

Geraldine  Smock  testified  that  she  lives  in  Rossville 
and  was  a  daughter  of  the  appellant  and  knew  Mr. 
Fromm  and  saw  him  at  Lake  View  hospital,  and  that 
her  sister  was  with  her  and  talked  with  him;  he  told 
me  he  did  not  have  any  knowledge  about  how  the  acci- 
dent happened,  that  he  did  not  blame  my  father;  this 
was  in  August  after  the  accident,  and  he  talked  as  if 
he  was  in  his  right  mind;  I  went  there  for  the  pur- 
pose of  finding  out  what  he  knew  about  the  accident; 
I  learned  yesterday  that  his  memory  was  blank  for  a 
month,  I  was  in  there  probably  for  about  five  minutes. 

Bernice  Smock-Harris  testified  that  she  was  a 
daughter  of  appellant  and  lived  at  East  Lynn,  and  was 
with  her  sister  at  Lake  View  hospital  when  we  went 
up  to  see  Mr.  Fromm;  that  Mr.  Fromm  told  us  that 
he  did  not  blame  my  father;  he  said  he  did  not  know 
how  it  all  happened,  it  happened  so  quickly. 

Guy  Smock,  appellant,  testified,  I  am  fifty  years 
old  and  lived  on  a  farm  for  20  years ;  I  was  driving 
a  truck  at  the  time  of  the  accident,  which  happened 
about  11 :00  o  'clock,  was  going  east  on  the  Blooming- 
ton  highway;  the  crossing  is  level  and  there  is  about 
a  30  foot  break  in  the  cement  on  the  west  side  of  the 
tracks  which  was  filled  with  asphalt ;  as  I  approached 
the  crossing  I  was  alone  in  my  car,  and  I  have  an 
idea  I  saw  this  paint  truck  coming  from  the  east  quite 
a  ways,  I  should  judge  a  quarter  of  a  mile,  and  I  drove 
around  30  to  35  miles  an  hour  when  I  first  saw  the 
truck  coming;  I  suppose  I  slacked  up  for  the  rail- 
road— most  generally  do,  and  as  I  approached  the 
asphalt  filler  was  going  about  30  miles  an  hour;  be- 
fore I  got  to  the  asphalt  filler  and  before  I  met  the 
other  truck  there  was  a  vehicle  pulled  on  my  left  side 
from  the  north  and  came  in  ahead  of  me;  there  wasn't 
any  car  immediately  ahead  of  me,  going  the  same  di- 
rection, before  I  got  to  the  asphalt  filler;  I  was  right 
up  to  the  asphalt  when  this  car  came  from  behind; 
I  was  on  the  south  side  of  the  black  or  center  line; 
the  other  car  was  between  me  and  the  paint  truck 
right  before  the  accident  just  before  the  paint  truck 
and  my  car  collided,  I  don't  know  what  happened  to 
this  third  car;  before  this  other  truck  got  in  between 
me  and  the  paint  truck  the  paint  truck  was  on  the 
north  side;  I  did  not  see  it  on  the  south  side;  just  as 
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the  two  cars  came  together  I  was  on  the  south  side 
and  the  paint  truck  was  on  the  north  side;  my  car 
was  headed  east  when  the  two  cars  collided,  and  the 
paint  truck  was  going  west;  they  collided  just  over 
the  west  rail;  I  don't  think  there  was  much  room  be- 
tween me   and   the  paint  truck  when  the   other  car 
turned  in  between  because  after  he  hit  me  I  did  not 
know  yet  I  hit  the  paint  truck ;  I  was  rendered  uncon- 
scious, and  was  not  able  to  remember  the  location  of 
the  truck  after  the  accident  until  I  went  back  there; 
immediately  after  the  accident  I  was  taken  to  a  doc- 
tor's office  in  Hoopeston;  when  I  was  a  distance  of 
50  feet  west  of  the  railroad  crossing  I  was  not  driv- 
ing at  a  rate  of  speed  greater  than  40  or  45  miles  an 
hour ;  I  did  not  see  the  car  that  went  around  me  before 
it  went  around,  and  don't  suppose  I  looked  back  to 
see  if  any  car  was  following  me  since  I  left  the  Dixie 
highway;  the  tar  pavement  is  something  like  30  feet 
wide  until  it  gets  to  the  planking;   I  never  noticed 
where  the  tar  began;  I  saw  marks  afterwards  that  my 
car  made,  could  not  tell  which  wheels  of  my  car  made 
the  marks,  and  remember  the  marks  were  plain  in  the 
tar ;  they  went  east  a  little  and  veered  off  to  the  left 
or  northeast  and  got  on  the  boards,  and  I  noticed  that 
the  tar  was  carried  onto  the  boards;  the  cars  came 
together  on  the  east  two  rails ;  was  traveling  30  to  35 
miles  an  hour  when  I  reached  the  left  side  of  this  tar ; 
I  don't  remember  saying  I  was  driving  pretty  fast, 
about  15  or  20  minutes  after  this  crash,  in  the  presence 
of  Mr.  Young  and  Frank  Butsaw  and  Mr.  Brocker; 
when  the  other  car  went  around  me  I  was  right  there 
on  the  asphalt;  he  went  around  me  right  on  the  two 
west  tracks,  and  I  was  on  the  side  road ;  I  went  back 
and  saw  my  track — what  they  told  me  was  my  track ; 
they  ran  right  up  to  where  my  truck  was,  and  don't 
know  how  far  back  the  track  started  on  the  cement 
west  of  the  asphalt ;  it  might  have  been  three  or  four 
feet  on  the  cement ;  I  remember  putting  my  brakes  on. 

Appellee,  upon  being  recalled,  testified  'that  he  said 
to  Nettie  Sites  that  I  did  not  blame  her  father.  In 
the  first  part  of  September  I  told  her  I  did  not  know 
just  how  the  accident  happened  and  did  not  at  that 
time  know;  Mr.  Smock  talked  to  me  in  the  hospital, 
and  I  told  him  I  did  not  know  how  it  happened;  I 
further  told  him  I  knew  there  was  a  third  car  but  did 
not  know  how  or  what  it  had  to  do  with  the  accident. 

A  careful  consideration  of  the  evidence  leads  us 
to  believe  that  the  verdict  of  the  jury  is  not  contrary 
to  the  manifest  weight  of  the  evidence.    It  is  claimed 
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that  there  was  another  ear  besides  the  truck  of  appel- 
lant approaching  from  the  west  and  that  it  passed  his 
truck,  but  from  the  evidence  the  jury  were  warranted 
in  believing  that  no  car  passed  the  truck  of  appellant 
after  it  was  any  where  near  the  crossing.  At  the  time 
the  car  in  front  passed  appellee's  car  it  was  fifty  or 
sixty  feet  east  of  the  crossing  and  the  truck  of  appel- 
lant was  west  of  the  crossing  at  that  time.  The  truck 
of  appellee  was  at  all  times  on  the  right  hand  side  of 
the  center  line  of  the  highway  and  just  before  the 
collision  the  truck  of  appellant  swerved  over  to  the 
left  and  was  headed  in  a  northeasterly  direction,  as 
appears  from  the  uncontradicted  testimony  in  the  case 
as  to  the  marks  made  by  the  tires  in  the  tarvia  after 
appellant  applied  his  brakes,  as  he  says  he  did;  and 
it  is  fair  to  presume  that  the  cause  was  the  checking 
of  the  speed  of  the  truck  by  the  application  of  the 
brakes.  So  far  as  appears  from  the  evidence  appellee 
was  guilty  of  no  contributory  negligence. 

One  of  the  errors  relied  upon  for  a  reversal  of  the 
judgment  as  stated  by  appellant  in  his  brief  is  that 
the  court  refused  to  exclude  improper  evidence  offered 
by  appellee  and  also  that  the  verdict  of  the  jury  was 
based  upon  passion,  prejudice  and  sympathy,  yet  such 
evidence  which  is  claimed  to  have  been  improperly 
excluded  is  not  pointed  out  by  appellant  in  his  brief 
and  argument,  neither  was  it  mentioned  that  the  ver- 
dict was  based  upon  passion,  prejudice  and  sympathy, 
and  it  is  evident  that  appellant  did  not  wish  to  press 
these  grounds  for  a  reversal  of  the  judgment.  Apel- 
lee  was  confined  in  the  hospital  for  a  long  time,  and 
part  of  the  time  not  fully  conscious,  and  was  severely 
injured  and  the  verdict  of  the  jury  is  not  excessive, 
and  from  anything  that  appears  in  the  evidence  we 
fail  to  discover  that  the  verdict  was  based  upon  either 
passion,  prejudice  or  sympathy  and  we  find  that  the 
jury  were  justified  in  finding  for  the  plaintiff. 

It  is  true  that  counsel  for  plaintiff  persisted  in  ask- 
ing certain  questions  after  the  court  had  ruled  such 
questions  improper.  Such  conduct  in  an  attorney  can- 
not be  too  severely  condemned.  However,  in  view  of 
the  evidence  we  do  not  feel  justified  in  remanding  the 
case  on  account  of  such  misconduct  on  the  part  of  coun- 
sel for  appellee. 

It  is  also  urged  that  the  court  erred  in  not  granting 
appellant  a  new  trial  because  of  newly  discovered  evi- 
dence on  the  part  of  the  defendant.  The  court  did  not 
err  in  overruling  said  motion.  Applications  for  a  new 
trial  on  the  ground  of  newly  discovered  evidence  are 
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not  looked  upon  with  favor  and  are  subjected  to  close 
scrutiny.  The  burden  is  on  the  applicant  to  rebut  the 
presumption  that  the  verdice  is  correct  and  to  show  that 
there  has  been  no  lack  of  diligence.  "The  evidence 
must  fulfil  the  following  requirements :  First,  it  must 
appear  to  be  of  such  conclusive  character  that  it  will 
probably  change  the  result  if  a  new  trial  is  granted; 
second,  it  must  have  been  discovered  since  the  trial; 
third,  it  must  be  such  as  could  not  have  been  discovered 
before  the  trial  by  the  exercise  of  due  diligence; 
fourth,  it  must  be  material  to  the  issue;  and  fifth,  it 
must  not  be  merely  cumulative  to  the  evidence  offered 
on  the  trial."  People  v.  Dabney,  315  111.  320;  People  v. 
Johnson,  298  111.  53.  The  newly  discovered  evidence 
must  be  positive  and  conclusive  and  capable  of  defi- 
nitely settling  the  controversy.  King  v.  Swanson,  216 
111.  App.  294. 

This  newly  discovered  evidence  is  merely  cumulative 
and  not  conclusive.  Lewis  states  in  his  affidavit  that 
he  was  walking  south  on  the  railroad  and  when  he  was 
within  200  yards  of  where  State  Highway  No.  9  crosses 
the  tracks  he  saw  an  automobile  accident ;  that  he  saw 
a  small  car  pass  a  stock  truck  on  the  left  hand  side 
and  apparently  strike  the  left  front  wheel  or  the  front 
end  of  the  truck  causing  him  to  lose  control  of  the  car. 
The  only  positive  statement  made  by  Lewis  was  that 
he  saw  an  automobile  accident  and  saw  a  small  car  pass 
the  stock  truck  on  the  left  hand  side,  the  balance  of  his 
statement  being  mere  conclusions  of  the  affiant. 

The  rule  has  been  followed  in  this  state  not  to  re- 
verse on  the  grounds  of  newly  discovered  evidence  un- 
less diligence  has  been  shown  by  both  the  attorney  and 
client  with  reference  to  presenting  the  matter  at  the 
time  of  the  first  trial.    People  v.  Blanch,  309  111.  426. 

Furthermore,  according  to  the  statemen  of  Lewis  he 
was  present  at  the  place  of  the  accident  and  saw  a  num- 
ber of  persons  and  later  learned  that  the  truck  was 
driven  by  Guy  Smock  of  Kossville,  Illinois.  The  evi- 
dence must  have  been  discovered  since  the  trial,  and 
when  it  consists  of  evidence  of  a  person  who  was  pres- 
ent at  the  time  the  accident  or  controversy  occurred,  it 
must  be  shown  that  such  fact  could  not  have  been  as- 
certained by  reasonable  inquiry  and  the  exercise  of 
due  diligence.  Graham  v.  Hagmann,  270  111.  252.  The 
only  showing  made  that  the  fact  that  Lewis  was  present 
at  the  scene  of  the  accident  could  not  have  been  ascer- 
tained by  the  exercise  of  reasonable  diligence  was  by 
affidavit  filed  in  support  of  the  motion  for  a  new  trial 


Page  14  Gen,  No.  8853 

on  the  ground  of  newly  discovered  evidence  by  Melvin 
E.  Harwood  who  says  under  oath  that  he  is  the  agent 
of  Guy  Smock,  but  no  showing  is  made  by  the  defendant 
or  his  attorneys  and  no  showing  is  made  by  appellant 
that  Harwood  was  authorized  by  him  to  make  investi- 
gation as  to  who  was  present  at  such  accident  and  as- 
certain what  such  person  knew  about  it.  Lewis  was  in 
the  State  of  Kentucky  at  the  time  of  the  making  of  the 
affidavit,  and  no  assurance  was  given  that  he  would  be 
present  at  another  trial  except  the  belief  of  the  attor- 
neys for  appellant. 

Appellant  insists  that  the  court  erred  in  refusing  to 
give  to  the  jury  the  second  instruction  requested  by  him 
which  reads  as  follows :  ' '  The  court  instructs  the  jury 
that  by  his  declaration  in  this  case  the  plaintiff  charges 
that  the  defendant  was  negligent  in  the  operation  of 
his  truck  in  that  it  suddenly  did  turn  to  the  left  and 
upon  the  northerly  half  and  side  of  the  traveled  por- 
tion of  the  public  highway  and  into  collision  with  the 
truck  operated  by  the  plaintiff. 

In  order  to  recover  in  this  case  it  is  incumbent  upon 
the  plaintiff  to  prove  the  said  charge  by  a  preponder- 
ance of  the  evidence  in  this  case  and  if  you  find  that  he 
has  failed  to  so  prove  the  said  charge  in  his  declaration 
then  your  verdict  should  be  for  the  defendant. ' ' 

Counsel  for  appellant  contends  that  every  count  in 
plaintiff's  declaration  charges  that  the  defendant 
turned  his  truck  to  the  right  and  caused  the  injury  to 
the  plaintiff,  through  carelessness  and  negligence  of 
the  defendant,  and  that  it  is  necessary  for  the  plaintiff 
to  prove  the  specific  acts  of  negligence  alleged,  before 
he  can  recover,  and  that  it  is  not  sufficient  for  him  to 
prove  some  other  act  of  negligence  than  that  averred 
in  his  declaration. 

While  it  is  true  that  the  plaintiff  must  prove  the  acts 
of  negligence  charged  in  his  declaration  before  he  can 
recover,  yet  he  is  not  confined  to  one  allegation  of  neg- 
ligence and  may  allege  as  many  different  acts  of  negli- 
gence in  the  different  counts  of  his  declaration  as  he 
thinks  the  evidence  warrants,  and  it  is  not  necessary  in 
order  that  the  plaintiff  recover  that  he  prove  all  of  the 
allegations  of  negligence  but  may  recover  if  he  proves 
one  or  more  of  the  negligent  acts  alleged. 

The  original  count  of  the  declaration  alleged  that 
the  defendant  so  carelessly,  negligently  and  improperly 
operated,  managed,  controlled  and  drove  his  said  motor 
vehicle  that  by  reason  thereof  he  ran  into  and  collided 
with  the  motor  vehicle  driven  by  the  plaintiff. 
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The  first  additional  count  alleged  that  the  defendant 
so  carelessly,  negligently  and  improperly  managed, 
drove  and  controlled  said  motor  vehicle,  that  by  reason 
of  such  negligent  control,  it  turned  to  the  left  and  upon 
the  northerly  half  and  side  of  the  traveled  portion  of 
said  public  highway.  The  negligence  charged  in  this 
count  is  the  manner  in  which  the  defendant  managed, 
drove,  operated  and  controlled  the  motor  vehicle,  and 
not  that  it  was  turned  to  the  left,  the  turning  to  the  left 
being  the  result  of  the  careless  operation  of  the  truck. 

The  second  aditional  count  alleges  that  the  defendant 
drove  his  cattle  truck,  a  motor  vehicle  of  the  second 
class,  at  more  than  thirty-five  miles  per  hour,  contrary 
to  the  Statute,  and  that  in  consequence  thereof  the 
truck  suddenly  became  unmanageable  and  beyond  the 
control  of  the  defendant,  and  then  and  there  suddenly 
slid,  skidded  and  turned  from  the  southerly  half  of  the 
pavement  in  a  northerly  and  northeasterly  direction 
across  the  center  of  said  highway.  The  negligence 
charged  in  this  count  is  the  driving  of  the  car  at  a  high 
and  dangerous  rate  of  speed  in  violation  of  the  statute. 

Likewise  the  third  and  fourth  counts  charge  negli- 
gent acts  other  than  the  turning  of  the  truck  to  the  left, 
and  only  in  the  fifth  additional  count  is  it  charged  that 
the  statute  was  violated  in  that  the  defendant  failed 
to  keep  to  the  right  of  the  center  line  of  the  pavement 
and  carelessly  and  negligently  drove  and  permitted  his 
truck  to  be  and  travel  in  a  northeasterly  direction  over 
and  across  the  center  line  of  the  pavement.  This  in- 
struction as  drawn  and  tendered  applied  to  all  the 
counts  of  the  declaration  and  therefore  it  was  not  error 
to  refuse  it  as  it  was  applicable  to  the  fifth  additional 
count  of  the  declaration  alone  and  directed  a  verdict. 

Finding  no  reversible  error  in  the  record  the  judg- 
ment of  the  circuit  court  is  affirmed. 

Affirmed. 

(Eighteen  pages  in  original  opinion) 
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Milton  Hay  Brown  and  Stuart  Brown,  Partners,  doing 
Business  as  Haylands  Farms,  Inc.,  Plaintiff- 
Appellee,  v.  Baltimore  &  Ohio  Railroad 
Company,  a  corporation,  Defendant- 
Appellant. 

Appeal  from  Circuit  Court  of  Sangamon  County. 

o  ^y  q 


October  Term,  A.  D.  1934. 


Gen.  No.  8861 


Agenda  No.  23 


Mr.  Justice  Davis  delivered  the  opinion  of  the 
Court. 

This  suit  was  originally  brought  by  appellee  in  a 
Justice  of  the  Peace  court.  In  that  court  a  judgment 
was  rendered  in  favor  of  appellee,  and  an  appeal  was 
taken  by  appellant  to  the  Circuit  court  of  Sangamon 
county.  The  case  was  tried  in  that  court  without  a 
jury,  and  a  judgment"  rendered  in  favor  of  appellee 
in  the  sum  of  $400.00,  from  which  judgment  appellant 
took  an  appeal  to  this  court. 

Appellee  is  engaged  in  the  raising  of  thoroughbred 
cattle  and  the  buying  and  selling  of  commercial  cattle. 
On  July  4,  1933,  there  were  about  125  head  of  cattle 
in  a  pasture  adjoining  the  right  of  way  of  the  appel- 
lant's railroad.  Appellant  had  erected  a  fence  on  a 
line  between  the  pasture  in  which  the  cattle  were  and 
its  right  of  way.  A  public  highway  adjoins  the  right 
of  way  of  appellant,  and  its  right  of  way  lies  between 
the  pasture  and  the  public  highway.  It  appears  from 
the  evidence  that  during  the  night  quite  a  number 
of  cattle  got  out  of  the  pasture  through  a  break  in 
this  fence  and  wandered  onto  the  public  road,  and  the 
cow  in  question  was  hit  by  a  truck  and  killed.  There 
was  a  draw  running  through  the  pasture  and  across 
the  railroad  track,  and  over  which  is  a  railroad  bridge 
and  a  hardroad  bridge.  The  fence  goes  down  through 
the  bottom  of  this  draw,  and  down  at  the  bottom  of 
the  draw  a  post  had  been  burned  off  and  was  lying  on 
the  ground,  leaving  a  hole  in  the  fence.  Alfred  Miller, 
who  was  employed  by  appellee  and  had  been  for  a  per- 
iod of  four  and  one-half  years  and  who  attended  to  the 
feeding  and  caring  for  the  cattle,  notified  the  depot 
agent  of  Sharpsburg,  on  July  1, 1933,  that  the  fence  was 
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in  bad  shape  and  needed  repair,  and  the  agent  said  he 
would  notify  the  section  foreman  at  once.  The  day 
after  Miller  notified  the  depot  agent  Stuart  Brown,  a 
partner  of  Milton  Hay  Brown,  and  manager  of  the 
Haylands  Farm,  told  Frank  Hill,  the  station  agent  in 
charge,  that  the  fence  was  down. 

Prior  to  the  trial  of  the  cause  the  defendant  moved 
the  court  to  require  plaintiff  to  elect  whether  it  was 
proceeding  under  Jhe  statue  or  at  common  law.  The 
court  took  such  motion  with  the  case,  and  did  not  rule 
on  the  same  at  that  time.  The  errors  relied  upon  by 
appellant  for  reversal  of  judgment  are:  That  the 
court  erred  in  not  allowing  defendant's  motion  to 
compel  the  plaintiff  to  elect  whether  it  was  attempting 
to  proceed  under  the  statute  or  under  the  common 
law;  that  the  court  erred  in  admitting  improper  evi- 
dence on,  behalf  of  plaintiff;  that  the  court  erred  in 
refusing  to  hold  as  law  defendant's  propositions,  No. 
2,  4,  6  and  8;  that  the  findings  of  the  court  are  con- 
trary to  the  manifest  weight  of  the  evidence,  and  that 
the  court's  findings  are  contrary  to  the  law  in  the  case. 
Not  all  of  the  errors  assigned  are  contained  in  appel- 
lant's brief  and  argument. 

It  is  contended  by  appellant  that  appellee,  in  order 
to  bring  itself  within  the  terms  of  the  statute  requir- 
ing railroads  to  fence  their  right  of  way  must  show 
that  the  damage  was  caused  by  the  agents,  engines  or 
cars  of  the  railroad  and  on  its  right  of  way. 

The  court  did  not  err  in  not  requiring  appellee  to 
elect  whether  it  was  attempting  to  proceed  under  the 
statute  or  at  common  law.  The  action  of  the  court  in 
taking  the  motion  with  the  case  and  not  ruling  upon 
the  same,  and  finding  for  plaintiff,  amounts  to  a  denial 
of  the  motion. 

This  action  was  brought  in  a  Justice  of  the  Peace 
Court,  and  in  the  Circuit  court  on  appeal  there  was 
a  trial  de  novo  and  no  written  pleadings  were  required, 
and  in  such  cases  the  proof  alone  determines  the  right 
of  recovery,  and  on  a  trial  of  the  cause  evidence  tend- 
ing to  establish  a  violation  of  the  statute  or  common 
law  negligence  is  admissible,  and  plaintiff's  right  to 
recover  depends  upon  the  proof  alone. 

It  is  also  contended  by  appellant  that  plaintiff  failed 
to  bring  itself  within  the  Statute;  that  the  facts,  as 
shown  by  the  evidence  taken  even  with  the  strongest 
inference  against  appellant,  failed  to  establish  liability 
because  appellant  is  liable  under  the  Statute  only  for 
damages  caused  by  the  agents,  engines  or  cars  of  rail- 
road companies  and  on  its  right  of  way.    It  is  further 
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contended  that  at  common  law  the  railroad  company 
was  under  no  obligation  to  fence  its  right  of  way  and 
that,  therefore,  the  liability  of  appellant  was  governed 
entirely  by  the  Statute. 

In  support  of  its  contention  appellant  cites  the  case 
of  Schertz  v.  /.  B.  &  W.  Ry.  Co.,  107  111.  577,  in  which 
it  is  stated  by  the  court  that  a  single  question  arises 
on  the  record,  and  that  is  as  to  the  true  construction 
of  the  Statute.  The  Statute  provides  when  fences 
required  are  not  erected  such  railroad  shall  be  liable 
for  all  damages  done  by  the  agents,  engines  and  cars 
of  such  corporation.  It  was  held  that  when  a  horse 
of  plaintiff  got  onto  the  track  and  was  frightened  by 
the  approaching  train,  and  in  its  flight  was  injured 
by  coming  in  contact  with  a  wire  fence,  the  railroad 
was  not  liable. 

Appellant  also  cites  other  cases  in  support  of  its 
position,  and  among  them  the  case  of  Wabash  R.  R.  v. 
Gaull,  admx.  etc.,  116  111.  App.  443,  in  which  it  is  held 
that  a  railroad  company  is  under  no  common  law  duty 
to  fence  its  right  of  way  and  the  cause  of  action  does 
not  arise  in  favor  of  the  personal  representative  of 
one  who  lost  his  life  by  reason  of  his  team  becoming 
frightened  and  running  away  and  getting  on  the  slant 
of  the  embankment  of  the  railroad  and  thereby  over- 
turning his  wagon  and  injuring  him. 

The  case  of  Stump  v.  C.  &  G.  W.  Ry.  Co.,  84  111.  App. 
28,  was  also  cited,  in  which  it  appears  that  several 
horses  of  plaintiff  got  upon  the  right  of  way  of  the 
railroad,  in  consequence  of  the  negligence  of  its  ser- 
vants in  failing  to  close  the  gate  or  opening  in  the  right 
of  way  fence.  One  of  the  horses  became  frightened 
and  ran  upon  a  bridge,  and  in  attempting  to  rescue  it 
the  horse  in  its  struggle  to  get  free  jumped  and  fell 
off  the  bridge  and  was  killed.  It  is  held  in  this  case, 
in  view  of  the  holding  in  Schertz  v.  /.  B.  &  W.  Ry.  Co., 
supra,  that  there  was  no  actionable  negligence  on  the 
part  of  the  railroad  company. 

It  is  contended  that  if  appellee  does  not  proceed 
under  the  Statute  appellant  does  not  owe  it  any  duty 
to  maintain  any  fence  at  all,  hence  no  duty  has  been 
violated  and  there  is  no  negligence.  If  plaintiff  does 
proceed  under  the  Statute,  it  fails  to  bring  its  case 
within  the  requirement  of  the  Statute,  under  the  facts. 
In  cases  of  the  character  of  this,  it  is  necessary  to 
aver  and  prove  three  elements  to  make  out  a  cause 
of  action:  (1)  The  existence  of  a  duty  on  the  part 
of  the  defendant  to  protect  the  plaintiff  from  the  in- 
jury of  which  he  complained;  (2)  a  failure  of  the  de- 
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fendant  to  perform  that  duty;  and  (3)  an  injury  to 
the  plaintiff  resulting  from  such  failure.  The  facts 
must  be  sufficient  to  bring  the  right  of  recovery  within 
some  rule  of  law,  statutory  or  common.  Miller  v.  C.  & 
N.  W.  By.  Co.,  347  111.  493. 

It  is  contended  by  appellee  that  the  statutory  ac- 
tion is  not  exclusive,  that  it  does  not  preclude  the  ex- 
istence of  an  ordinary  common  law  action  to  recover 
for  injuries  caused  by  defendant 's  negligence  in  main- 
taining a  right  of  way  fence,  citing  52  C.  J.,  p.  36, 
where  it  is  said:  "Collisions  with  the  train  has  been 
held  essential  under  Statutes  providing  that  the  rail- 
road shall  be  liable  on  failure  to  fence  for  animals 
killed  or  injured  by  the  engines  or  cars  of  the  railroad, 
or  by  its  agents.  *  *  *  But  even  in  those  jurisdic- 
tions a  recovery  may  be  had  for  injuries  to  an  animal 
resulting  from  a  cause  other  than  collision  with  the 
train,  when  it  is  sought  on  the  grounds  of  the  railroad's 
negligence  in  failing  to  perform  its  statutory  duty  to 
fence,  provided  only  the  injuries  are  the  natural  and 
proximate  result  of  such  negligence  and  plaintiff  is 
the  one  to  whom  the  duty  to  fence  is  owed.  This  is 
also  held  to  be  the  law  in  McClaskey  v.  R.  R.  Co.,  174 
Mo.  App.  724;  161  S.  W.  277;  and  Eaton  v.  Miss.  River 
R.  R.  Co.,  (Mo.)  209  S.  W.  974. 

Appellee  admits  that  at  common  law  the  railroad 
company  was  under  no  duty  to  fence  its  right  of  way, 
but  that  irrespective  of  the  fencing  statute,  once  the 
fence  was  built  by  the  railroad,  the  law  imposed  a 
duty  to  maintain  it  in  proper  repair,  and  that  for  ap- 
pellant 's  negligence  in  failing  to  keep  the  fence  in  re- 
pair an  action  at  common  law  would  lie.  It  is  an  ad- 
mitted fact  that  appellant  erected  and  maintained  the 
fence  in  question  and  that  it  became  in  disrepair  and 
the  agents  of  appellant  were  notified  that  the  fence 
needed  to  be  repaired. 

In  support  of  its  position  appellee  cites  the  case  of 
C.  &  R.  I.  R.  R.  Co.  v.  Reid,  24  111.  144,  where  a  de- 
fective cattle  guard  had  been  allowed  to  remain  within 
the  corporate  limits  of  an  incorporated  town  and  when, 
under  the  Statute,  the  railroad  was  under  no  obliga- 
tion to  build  or  to  maintain  a  cattle  guard,  the  Court 
said :  "If  the  fact  was,  as  the  proof  tends  very  strong- 
ly to  show,  that  the  cattle  guard  was  built  within  a 
street,  and  was  therefore  within  the  limits  of  the  town 
of  Tiskilwa,  it  was  the  duty  of  the  defendant  to  keep 
it  in  proper  order.  If  it  will  obstruct  the  street  with 
cattle  guards,  it  cannot  thereby  excuse  itself  from 
keeping  the  cattle  guard  in  repair. ' '    And  also  the  case 
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of  L.  S  N.  R.  R.  v.  Shelton,  43  111.  App.  220,  where  a 
horse  of  the  plaintiff  wandered  out  of  the  pasture  ad- 
joining the  right  of  way  of  the  railroad  through  a  de- 
fective gate  and  attempted  to  jump  over  a  right  of  way 
fence  on  the  opposite  side  and  became  entangled  in 
that  fence  which  was  in  bad  repair  and  was  injured. 
The  Appellate  Court  in  that  case  said :  On  behalf  of 
appellant  it  is  claimed  no  liability  was  shown  by  the 
proof  because  the  animal  was  not  injured  by  an  en- 
gine or  train,  nor  by  the  willful  negligence  of  those  in 
charge  of  an  engine  or  train,  and  that  at  common  law 
it  was  not  required  to  fence  its  right  of  way.  Conced- 
ing that  the  proof  failed  to  establish  a  liability  under 
the  Statute  against  appellant  to  respond  in  damages 
for  the  injury  alleged,  we  are  unable  to  reach  the  con- 
clusion that  appellant  is  not  liable  at  common  law  for 
the  injury  and  damages  resulting  from  the  acts  of 
negligence  proven.  In  the  case  of  B.  &  0.  8.  W.  R.  R. 
Co.  v.  Seitzinger,  116  111.  App.  53,  plaintiff's  horse  in 
attempting  to  jump  from  plaintiff's  pasture  onto  the 
right  of  way  where  the  grass  was  better  became  en- 
tangled in  a  defective  fence  along  the  right  of  way  of 
the  railroad  and  bled  to  death,  the  declaration  con- 
tained two  counts,  the  first  based  upon  the  Statute,  and 
the  other  charged  negligence  in  maintaining  the  fence. 
The  Court  said :  It  is  contended  that  the  second  count 
of  the  declaration  upon  which  the  jury  based  its  ver- 
dict was  insufficient  to  support  the  judgment,  the 
principal  objection  being  that  it  does  not  contain  any 
allegation  that  it  was  the  duty  of  appellant  to  con- 
struct a  fence  at  the  point  named  or  to  keep  it  in  re- 
pair. Such  allegation  was  not  necessary  to  entitle  ap- 
pellee to  recover  under  this  count.  The  proofs  showed 
that  appellant  had  constructed  and  maintained  a  fence 
at  the  point  named,  under  such  conditions  it  was  the 
duty  of  appellant  to  keep  the  fence  in  such  a  state  of 
repair  as  not  to  expose  the  stock  of  appellee  to  unneces- 
sary danger.  To  the  same  effect  was  the  opinion  in  the 
case  of  C.  &  A.  R.  R.  Co.  v.  Nevitt,  122  111.  App.  505. 

Appellant  having  built  and  maintained  the  fence  in 
question,  in  accordance  with  the  provisions  of  the  Stat- 
ute, it  was  its  duty  to  keep  the  same  in  such  reasonable 
repair  as  to  prevent  stock  being  pastured  on  the  land 
adjoining  its  right  of  way  from  getting  through  such 
fence,  and  appellee  who  had  a  large  number  of  cattle 
in  a  pasture  along  such  right  of  way  had  the  right  to 
presume  appellant  would  keep  its  fence  in  repair,  and 
if  by  reason  of  the  negligence  of  appellant  in  not  main- 
taining its  fence  in  proper  repair  a  large  number  of 
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cattle  of  appellee  got  out  of  said  pasture  and  wandered 
on  the  hardroad  adjoining  the  right  of  way  of  appel- 
lant and  one  of  said  cattle  was  killed  by  a  truck  travel- 
ing upon  said  hardroad,  and  plaintiff  thereby  injured, 
if  such  negligence  of  appellant  was  the  proximate 
cause  of  such  injury,  then  appellant  would  be  liable. 
No  question  is  raised  by  appellant  as  to  whether  its 
negligence  in  failing  to  repair  the  fence  was  the  proxi- 
mate cause  of  the  injury  to  appellee. 

The  case  was  tried  in  June,  1934,  and  as  to  appel- 
lant's assignment  of  error,  that  the  trial  court  failed 
to  hold  as  law  certain  propositions  submitted  by  it,  we 
call  attention  to  the  fact  that  it  is  provided  by  Sub-sec. 
2,  Sec.  64  of  the  Civil  Practice  Act,  Cahill's  Rev.  Stat. 
1933,  ch.  110,  sec.  192,  that:  "No  special  findings  of 
fact  or  propositions  of  law  shall  be  necessary  in  any 
case  at  law  tried  without  a  jury,  to  support  the  judg- 
ment or  as  a  basis  of  review. ' '  It  will  be  seen  that  this 
provision  above  quoted  differs  somewhat  from  the 
former  Statute  in  relation  to  the  submission  by  a  party 
to  the  court  of  written  propositions  to  be  held  as  law 
in  a  decision  of  the  case,  and  upon  which  the  court  shall 
write  "refused"  or  "held".  Cahill's  Rev.  Stat.  1931, 
ch.  110,  Sec.  61.  This  section  61,  while  it  was  manda- 
tory as  to  the  duty  of  the  court  in  passing  upon  propo- 
sitions of  law  submitted  to  it,  left  the  matter  of  their 
submission  to  the  will  of  the  parties.  Smith  v.  May- 
field,  163  111.  447. 

Appellee  contends  that  the  court  in  any  case  at  law 
tried  without  a  jury,  not  being  required  by  the  terms 
of  this  statute  to  pass  upon  propositions  tendered  in 
writing  to  be  held  as  law,  no  error  can  be  assigned  on 
the  ruling  of  the  court  on  propositions  of  law  and  that, 
by  the  repeal  of  the  Practice  Act  of  1907,  the  legisla- 
ture expressly  did  away  with  (1)  the  duty  of  the  trial 
court  to  pass  upon  propositions  of  law  submitted  and 
mark  them  "refused"  or  "held"  as  the  case  may  be, 
and  (2)  the  right  of  the  party  submitting  the  same 
to  except  to  the  action  of  the  court  on  such  proposi- 
tions. The  omission  from  the  Civil  Practice  Act  of 
both  the  duty  to  pass  on  the  propositions  of  law  and 
the  right  of  the  parties  to  except  to  the  action  of  the 
court  clearly  argue  that,  under  the  Act  of  1934,  the 
Judge  is  not  only  not  required  to  act  upon  the  propo- 
sitions of  law  but,  if  he  elects  to  act,  his  holdings  can- 
not be  the  subject  of  exceptions  upon  which  an  appeal 
may  be  based. 
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Under  the  former  practice  }t  was  held  that  to  author- 
ize the  Supreme  Court  to  pass  upon  the  question  of  the 
sufficiency  of  the  evidence  or  want  of  evidence  to  sus- 
tain the  issues,  where  the  case  comes  through  the  Ap- 
pellate Court,  the  question  must  be  preserved  by  one 
of  three  different  ways.  One  was  a  demurrer  to  the 
evidence;  another  was  a  motion  in  the  trial  court  to 
find  for  the  party;  and  the  third  was  propositions  to 
be  held  as  law.  Babbitt  v.  The  Grand  Trunk  Western 
Ry.  Co.,  285  111.  267. 

If  the  question  of  the  sufficiency  or  want  of  evidence 
to  sustain  the  issues  was  preserved  by  demurring  to 
the  evidence  or  by  motion  in  the  trial  court  to  find  for 
the  party,  then  propositions  to  be  held  as  law  were  un- 
necessary. 

Section  92  ( 3b. )  of  the  Civil  Practice  Act,  provides : 
"Error  of  fact,  in  that  the  judgment,  decree  or  order 
appealed  from  is  not  sustained  by  the  evidence,  may 
be  brought  up  for  review  in  any  civil  case:  Provided, 
that,  except  as  to  the  equitable  issues,  the  Supreme 
Court  shall  re-examine  cases  brought  to  it  by  appeal 
from  the  Appellate  Courts,  as  to  questions  of  law 
only."  This  section  contains  the  same  provisions  as 
Section  122  of  the  Practice  Act  of  1907,  in  that  it  pro- 
vides that  the  Supreme  Court  shall  re-examine  cases 
brought  to  it  by  appeal  from  the  Appellate  Court  as 
to  questions  of  law  only,  and  so  of  necessity  some  ap- 
propriate action  in  the  trial  court  is  required  in  order 
to  save  the  question  for  review,  and  the  provisions  of 
Sec.  92,  (3b),  of  the  Civil  Practice  Act  being  the  same 
as  were  the  provisions  of  Sec.  122  of  the  Practice  Act 
of  1907,  propositions  to  be  held  as  law,  while  not  the 
only  way  in  which  the  point  can  be  saved  would  in  our 
opinion  be  a  proper  method. 

While  the  Act  provides  that  no  propositions  of  law 
shall  be  necessary  in  any  case  at  law  tried  without  a 
jury  to  support  the  judgment  or  as  a  basis  of  review, 
it  does  not  in  terms  abolish  them,  and  like  any  other 
motion  in  the  trial  court,  the  refusal  of  the  trial  court 
to  consider  it  or  a  denial  of  the  same  by  the  court  may 
be  raised  in  the  reviewing  court  when  preserved  by 
proper  objection  in  the  trial  court,  and  the  question  of 
the  sufficiency  of  the  evidence  to  sustain  the  issue  in 
the  case  can  as  well  be  preserved  by  submitting  written 
propositions  of  law,  as  by  demurring  to  the  evidence  or 
by  submitting  a  motion  to  find  for  the  party. 

In  the  case  of  Union  Traction  Company  et  al  v.  The 
City  of  Chicago,  202  111.  576-585,  our  Supreme  Court 
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said :  ' '  The  section  of  the  Practice  Act  providing  for 
the  submission  of  propositions  of  law  to  the  trial  court 
in  cases  triable  by  a  jury  but  wherein  the  intervention 
of  a  jury  has  been  waived  was  enacted  in  1872.  (Laws 
of  1872,  p.  345.)  The  Appellate  Court  did  not  then  ex- 
ist, and  appeals  in  all  cases  were  then  taken  to  this 
court  and  writs  of  error  issued  out  of  this  court  in  all 
cases.  The  act  establishing  the  Appellate  Court  was 
adopted  in  1877,  some  five  years  after  the  enactment 
of  the  statutory  provision  with  relation  to  the  presenta- 
tion of  propositions  to  be  held  as  the  law  of  a  case  by 
a  trial  judge."  "The  purpose  to  be  subserved  by 
propositions  of  law  is  to  determine  whether  the  trial 
judge  entertains  correct  views  of  the  principles  of  law 
involved  in  the  proceeding.  In  some  instances  it  is  only 
through  the  medium  of  such  propositions  that  the  rec- 
ord can  be  made  to  show  the  views  of  the  court  as  to 
the  principles  of  law  applicable  to  the  facts  of  the 
case."  See  also  Fuchs  &  Lang  Manufacturing  Co.  v. 
Kittredge  &  Co.,  242  111.  88-99. 

The  error  relied  upon  by  appellant  in  its  statement 
of  the  case,  that  the  court  erred  in  refusing  to  hold 
as  law  certain  propositions  submitted  by  it  to  the  court, 
is  not  contained  in  its  brief  of  authorities  nor  com- 
mented upon  in  its  argument  and  is  therefore  waived, 
but  we  have  examined  such  propositions  and  are  of 
opinion  that  the  court  committed  no  reversable  error 
in  refusing  to  hold  as  law  such  propositions  so  sub- 
mitted by  appellant.  Under  the  law  and  the  evidence 
in  the  case  the  court  was  justified  in  awarding  a  judg- 
ment in  favor  of  appellee,  and  such  judgment  is  there- 
fore affirmed. 

Affirmed. 

(Ten  pages  in  original  opinion) 
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Mr.  Justice  Daws  delivered  the  opinion  of  the  Court. 
This  was  a  bill  in  chancery  filed  by  appellant,  Illi- 
nois Midwest  Joint  Stock  Land  Bank,  of  Edwardsville, 
Illinois,  to  foreclose  a  mortgage.     A  decree  of  fore- 
closure and  sale  was  entered  on  April  21,  1933,  and 
the  mortgaged  premises  were  advertised  for  sale  at 
10:00  a.  m.,  May  25,  1933.     On  that  day  L.  J.  Koch, 
intervenor  and  appellee,  who  was  not  a  party  to  said 
proceeding,  appeared  before  the  court  and  moved  to 
be  substituted  as  party  complainant  or  joined  with  ap- 
pellant in  the  foreclosure  proceeding  and  for  a  modi- 
fication of  the  decree  of  sale.    He  filed  his  motion  and 
petition,  and  prior  to  the  sale  on  'that  day,  the  court 
entered  an  order  allowing  Koch  to  intervene  and  inter- 
plead, in  said  foreclosure  proceedings,   and  ordered 
that  appellant  make  a  counter  showing  to  the  petition 
on  or  before  June  5,  1933,  and  continued  such  sale  to 
June  20,  1933.    Appellant  filed  a  motion  to  strike  the 
petition   from    the    files    which   was    overruled;    and 
thereupon  it  replied  to  the  petition.     The  intervening 
petition  filed  by  Koch  averred  in  substance  that  he 
had  a  contract  for  a  deed  to  the  lands  foreclosed,  upon 
which  he  had  made  a  payment  of  $600.00;  that  after 
entering    into    such    contract    with    Koch    appellant 
wanted  an  additional  down  payment  of  $1,700.00  on 
the  contract,  whereupon  he  wrote  a  letter  to  appellant, 
under  date  of  November  26,  1932,  making  an  offer  dif- 
fering in  terms  from  the  offer  first  made,  and  that 
appellant  accepted  the  offer  made  in  that  letter  by 
resolution,  and  thereafter  endorsed,  ready  to  be  de- 
livered, the  note  and  mortgage  which  was  sought  to 
be  foreclosed  by  appellant,  and  proceeded  to  carry  out 
the  contract;  that  after  some  considerable  effort  ap- 
pellant was  unsuccessful  in  securing  a  release  of  a 
third  mortgage  which  was  mentioned  in  the  letter  writ- 
ten by  Koch  to  appellant,  and  requested  the  return  of 
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the  abstract  which  had  theretofore  been  sent  to  the 
agent  of  Koch,  and  stating  that  it  would  cancel  the 
contract  and  also  offering  to  return  the  $600.00  which 
had  been  paid  by  Koch  to  appellant  at  the  time  the 
original  contract  was  claimed  to  have  been  procured 
by  Koch,  and  that  Koch  refused  to  return  the  abstract 
or  to  accept  the  return  of  the  money. 

Appellant  thereafter,  on  February  14,  1933,  wrote, 
stating  that  it  did  not  recognize  any  contract  as  exist- 
ing between  it  and  Koch,  and  stating  further  that  no 
contract  had  been  signed  and  that  the  board  of  direc- 
tors was  not  willing  to  accept  the  sum  of  money  of- 
fered, and  that  appellant  would  foreclose  its  mort- 
gage, and  again  offering  to  return  the  deposit  and  re- 
questing the  return  of  the  abstract.  The  petition  avers 
that  Koch  replied  by  his  agent  on  February  15,  stat- 
ing that  the  mortgage  had  been  assigned,  a  resolution 
passed  confirming  the  offer  to  purchase  as  made  in 
Koch's  letter  of  November  26,  1932,  and  stating  that 
appellant  had  retained  the  down  payment  and  that 
Koch  would  hold  it  to  the  contract,  and  stating  that 
in  foreclosing  its  mortgage  appellant  was  doing  what 
it  had  agreed  to  do.  The  petition  also  alleges  that 
appellant,  knowing  of  the  existence  of  said  agreements 
and  contracts  with  Koch,  filed  its  bill  to  foreclose  with- 
out making  him  a  party  complainant  or  defendant; 
that  he  had  no  knowledge  of  the  decree  of  sale  until 
within  the  last  two  or  three  days  and  that,  since  learn- 
ing of  the  sale,  he  had  taken  up  with  appellant  the 
question  of  his  rights  and  learned  that  it  did  not  ex- 
pect to  recognize  such  contracts.  In  the  petition  Koch 
offers  to  pay  appellant  $8,250.00  less  than  $600.00 
theretofore  paid,  and  to  pay  the  court  costs  in  the  fore- 
closing of  said  mortgage  or  give  bond  covering  the 
same. 

The  petition  prays  for  an  order  substituting  Koch 
as  complainant  in  the  foreclosure  proceedings  or  join- 
ing him  with  appellant  as  complainant,  and  that  the 
decree  of  sale  be  modified  so  as  to  fully  protect  the 
rights  of  Koch  in  said  note  and  mortgage  and  in  said 
land,  or  for  such  order  as  will  give  him  an  opportunity 
to  have  his  rights  in  the  subject  matter  of  said  suit 
adjudicated. 

Appellant's  motion  to  strike  sets  up  as  grounds  that 
the  petition  does  not  show  cause  for  intervention  of  a 
court  of  equity ;  that  if  any  remedy  exists  it  is  at  law ; 
that  no  grounds  for  specific  performance  are  shown; 
and  that  the  grounds  relied  upon  by  petitioner  are 
uncertain,  indefinite  and  not  such  that  the  court  can 


Page  3  Gen.  No.  8864 

determine  specifically  that  any  contract  was  entered 
into.  Appellant's  reply  to  the  petition  avers  that 
Koch  was  not  entitled  to  equitable  relief,  there  being 
an  adequate  remedy  at  law ;  that  the  instrument,  bear- 
ing date  October  27,  1932,  is  not  a  contract;  that  it 
was  never  signed  or  delivered,  and  that  the  letter  of 
Koch  does  not  constitute  a  contract;  that  the  condi- 
tions therein  expressed  are  inconsistent  with  the  al- 
leged contract  of  October  27,  1932,  which  Koch  main- 
tained was  still  in  force,  and  stated  that  he  expected 
to  hold  appellant  to  it ;  that  the  same  contained  condi- 
tions which  appellant  could  not  comply  with  and  would 
not  in  equity  be  compelled  to  comply  with;  that  Koch 
refused  to  alter  or  change  or  release  the  same,  and 
that  he  thereafter  made  other  and  further  offers,  yet 
maintaining  at  the  time  of  making  same  that  he  had 
other  contracts  with  appellant  covering  the  same  sub- 
ject matter  which  were  in  force  and  that  he  was  look- 
ing to  appellant  for  a  strict  compliance  therewith ;  that 
the  petition  filed  by  Koch  does  not  stand  upon  any 
particular  agreement,  but  refers  to  certain  alleged 
agreements,  and  omits  and  refuses  and  fails  to  men- 
tion other  correspondence  and  facts  bearing  upon  the 
issues.  Apiiellant  denies  that  there  is  any  contract  ex- 
isting between  it  and  Koch,  and  prays  that  the  court 
will  deny  and  refuse  to  substitute  Koch  as  complainant 
or  permit  him  to  be  joined  as  complainant  with  ap- 
pellant, and  that  the  court  will  refuse  to  modify  or 
change  the  decree  of  sale ;  and  that  the  petition  may  be 
dismissed. 

The  court  thereupon  declared  the  matter  in  refer- 
ence to  Koch's  petition  at  issue,  and  referred  it  to  the 
Master  to  take  and  report  the  evidence  with  his 
conclusions. 

The  Master  filed  a  report  showing  a  hearing  upon 
the  intervening  petition  of  Koch  and  the  reply  of  appel- 
lant to  said  petition,  in  which  he  found  that  on  October 
27,  1932,  Petitioner's  Exhibit  1  was  prepared  by  peti- 
tioner and  the  witnesses,  L.  J.  Montgomery  and  H.  U. 
Landon,  and  that  at  the  time  of  the  preparation  of 
said  exhibit  Koch  delivered  to  Landon  his  check  for 
$600,  which  was  taken  together  with  said  Exhibit  1 
by  Landon  to  appellant  for  its  approval ;  that  Landon 
was  chief  appraiser  for  appellant  and  was  authorized 
to  submit  to  it  offers  for  the  purchase  of  real  estate; 
that  appellant  owned  a  note  for  $16,000.00,  signed  by 
William  G.  and  Martha  A.  Pomroy,  elated  January  23, 
1933 ;  that  a  contract  was  completed  between  the  peti- 
tioner and  respondent  for  the  purchase  of  said  note 
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and  mortgage,  and  that  petitioner  proved  the  material 
allegations  of  his  petition  and  should  be  decreed  to 
be  joined  either  as  a  co-complainant  in  the  foreclosure 
proceeding  or  a  defendant  therein;  and  the  interests 
of  petitioner  in  the  note  and  mortgage  sought  to  be 
foreclosed  should  be  found  and  declared,  and  it  should 
be  decreed  in  equity  that  the  petitioner  is  the  owner 
of  said  note  and  mortgage,  and  that  upon  payment 
by  him  to  appellant  of  the  sum  of  $7650.00  he  should 
be  decreed  to  be  the  legal  holder  and  owner  of  said 
note  and  mortgage,  and  the  sum  of  money  found  to 
be  due  thereunder,  by  foreclosure  decree  of  April  21, 
1933,  should  be  declared  to  be  due  to  petitioner  and 
that  he  should  be  subrogated  to  the  right  of  appellant 
in  the  foreclosure  proceeding  and  permitted  to  pro- 
ceed with  the  foreclosure  under  said  decree  pursuant 
to  the  terms  and  conditions  of  said  contract  between 
him  and  appellant,  consisting  of  Petitioner's  Exhibits 
Nos.  4  and  5,  and  that  by  decree  the  court  should  re- 
quire petitioner  to  save  and  keep  harmless  appellant 
from  and  on  account  of  all  costs  incurred  in  the  fore- 
closure of  said  mortgage. 

Appellant  filed  objections  to  each  and  every  finding 
and  conclusion  of  the  Master,  and  further  objected  that 
the  Master  heard  improper  evidence  and  that  he  re- 
cited in  his  report  certain  portions  of  the  evidence  in- 
troduced before  him,  and  has  considered  the  same,  but 
has  apparently  failed  to  consider  other  evidence  in 
the  case  which  would  call  for  a  contrary  finding  and 
conclusions ;  that  his  conclusions  are  not  in  keeping 
with  the  facts  proved  nor  as  they  are  found;  that  the 
Master  has  drawn  conclusions  that  are  contrary  to  the 
law  in  the  case,  and  that  the  findings  and  conclusions 
of  the  Master,  that  a  contract  existed  between  peti- 
tioner and  appellant,  are  not  supported  by  but  are 
contrary  to  the  evidence ;  that  the  Master  should  have 
found  and  concluded  that  no  contract  existed  between 
the  petitioner  and  appellant  at  the  time  of  the  filing 
of  the  petition  herein,  and  that  petitioner  has  not  made 
a  case  justifying  specific  performance,  or  any  other 
equitable  relief. 

It  was  ordered  by  the  court  that  the  objections  to 
the  Master's  Report  stand  as  exceptions  in  the  cir- 
cuit court,  and  upon  a  hearing  thereon  the  court  over- 
ruled said  exceptions  and  entered  a  decree  in  accord- 
ance with  the  findings  of  the  Master,  and  by  the  terms 
of  which  decree  the  court  finds  that  the  equities  of  the 
cause  are  with  the  petitioner,  and  that  he  is  entitled 
to  the  relief  prayed  for  in  the  petition.     The  decree 
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orders  that  Koch  within  thirty  days  from  the  date 
of  the  decree  pay  to  appellant  the  sum  of  $7650.00, 
being  the  said  $8250.00  less  the  $600.00  already  in  the 
hands  of  appellant,  belonging  to  Koch  and  retained 
as  the  property  of  said  bank;  that  Koch  shall  save 
and  keep  harmless  appellant  from  and  on  account  of 
all  court  costs  incurred  in  the  foreclosure  of  said  mort- 
gage, and  that  the  decree  of  foreclosure  heretofore 
entered  in  this  cause,  on  April  21,  1933,  is  amended 
by  finding  that  Koch  was  the  legal  owner  and  holder 
of  the  note  and  mortgage  in  question;  and  that  the 
same  is  a  first  lien  on  the  real  estate  described  in  the 
mortgage ;  and  the  decree  be  further  amended  by  strik- 
ing out  of  said  decree  the  word  "complainant"  in 
places  wherever  it  occurred  and  inserting  the  name 
of  L.  J.  Koch;  and  it  was  ordered  that  said  decree  of 
date  of  April  21,  1933,  as  amended,  stand  as  a  decree 
of  sale  in  said  foreclosure  proceeding,  and  that  the 
Master  proceed  to  advertise  and  sell  the  premises  in 
accordance  with  the  terms  of  said  decree  as  modified, 
and  that  Koch  have  a  right  to  bid  upon  said  mortgaged 
premises  at  said  sale,  and  be  regarded  by  the  Master 
as  the  owner  and  legal  holder  of  the  note  and  mortgage. 
From  the  evidence  reported  by  the  Master  it  ap- 
pears that  on  October  27,  1932,  Herbert  U.  Landon, 
who  was  serving  as  chief  appraiser  for  appellant  and 
who  had  authority  to  procure  proposed  tentative  con- 
tracts for  the  sale  of  lands  belonging  to  appellant, 
accompanied  one  August  W.  Wipff  to  Keokuk,  Iowa, 
where  a  conference  was  had  with  appellee,  Koch,  rela- 
tive to  his  purchasing  the  lands  which  were  foreclosed 
and  ordered  sold  by  the  terms  of  the  decree  in  said 
cause;  and  on  that  day  a  contract  was  prepared  in 
the  office  of  one  L.  J.  Montgomery,  at  which  time  Mr. 
Landon  was  present  and  offered  suggestions  as  to 
what  the  instrument  ought  to  contain,  and  he  told 
Koch  at  that  time  a  deposit  would  be  required  to  ac- 
company the  contract  when  it  went  to  appellant  for 
approval.  This  contract,  after  being  prepared,  was 
signed  in  triplicate  by  Koch,  and  his  check  for  $600.00, 
payable  to  appellant,  was  executed  and  both  were  de- 
livered to  Landon,  who  sent  them  to  appellant  for 
its  approval;  which  contract,  Petitioner's  Exhibit  1, 
was  in  substance,  as  follows :  It  recited  that  it  was 
made  and  entered  into  on  October  27,  1932,  between 
Koch  and  appellant,  in  which  appellant  agreed  to  fur- 
nish, convey  and  assure  to  Koch,  in  fee  simple,  clear 
of  all  incumbrances  by  a  good  and  sufficient  warranty 
deed   (the  premises  in  controversy),  and  appellant 
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dated  October  27,  1932,  for  the  purchase  of  the  follow- 
ing property,  to-wit,  (the  premises  in  controversy,) 
I  wish  to  state  that  your  representative,  Max  IT.  S. 
Colbert,  was  here  to-day  claiming  you  should  have 
$1,700.00  additional  down  payment  on  the  contract. 
A  very  few  days  after  signing  the  contract  you  cashed 
the  $61)0.00  check  and  you  have  held  the  cash  a  month, 
which  amounts  to  an  acceptance  of  the  contract  and 
I  still  hold  you  to  it.  However,  it  has  been  suggested 
that  a  cash  offer  for  the  note  and  mortgage  would  suit 
you,  and  I  have  been  requested  to  make  such  cash  of- 
fer, payable  at  once.  If  you  will  furnish  an  abstract 
showing  a  good  marketable  title  to  the  above  land,  sub- 
ject to  your  mortgage,  and  will  assign  the  note  and 
mortgage  to  me,  I  would  be  willing  to  make  a  cash  pay- 
ment of  $8,250.00  for  your  note  and  mortgage,  subject 
to  immediate  acceptance,  on  the  following  conditions. 
(The  $600.00  paid  to  be  applied  on  the  $8,250.00.)  You 
to  furnish  me  a  certified  copy  of  a  resolution  of  your 
Board  of  Directors,  authorizing  the  transfer  of  the 
note  and  mortgage  to  me;  you  to  join  in  the  suit  as 
plaintiff  with  me  so  I  can  acquire  all  of  your  rights 
under  the  note  and  mortgage  and  the  right  to  fore- 
close the  note  and  mortgage  in  order  to  protect  my 
interests.  This  offer  is  made  with  the  understanding 
that  I  can  secure  the  rent  for  the  coming  year.  You 
to  secure  and  turn  over  to  me  a  release  from  the 
Hamilton  Bank,  which  owns  the  second  mortgage,  so 
that  it  will  not  be  necessary  to  make  them  a  party  to 
the  suit,  and  you  are  also  to  secure  a  release  of  the 
$3,000.00  third  mortgage,  or  a  waiver,  so  that  it  will 
not  be  necessary  to  make  the  party  holding  the 
$3,000.00  note  and  mortgage  a  party  to  the  suit.  The 
abstract  must  also  show  that  all  taxes  have  been  paid 
except  the  taxes  due  and  payable  in  the  year  1931  and 
1932.  The  purchase  of  the  note  and  mortgage  is  made 
only  with  the  understanding  that  there  is  due  on  the 
principal  of  the  note  at  this  date  the  sum  of  $14,400.00. 
Please  let  me  hear  from  you  regarding  the  above  at 
once. 

Upon  the  receipt  of  this  letter  appellant  passed  a 
resolution  by  its  board  of  directors  and  also  endorsed 
the  note  and  mortgage  to  Koch,  but  did  not  deliver 
the  same;  the  resolution  was  offered  in  evidence,  and 
was  marked  Petitioner's  Exhibit  5,  and  was  as  fol- 
lows :  It  recited  that  appellant  was  the  owner  of  the 
note  and  mortgage,  made  by  William  G.  Pomroy  and 
wife,  in  the  sum  of  $16,000.00,  and  that  there  was  due 
upon  the  principal,  $14,168.48  on  February  18,  1932; 
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and  that  that  amount  is  still  due,  and  that  L.  J.  Koch, 
of  Keokuk,  Iowa,  made  a  proposition  in  writing, 
dated  November  26,  1932,  to  purchase  said  note  and 
mortgage  forja  cash  payment  of  $8,250.00  under  cer- 
tain terms  and  conditions,  mentioned  in  said  letter, 
and  that  whereas  in  the  opinion  of  the  board  of  direc- 
tors of  appellant  it  is  for  the  best  interests  of  the  bank 
to  accept  said  offer  on  the  conditions  mentioned  and 
named  in  said  letter  on  November  26,  1932. 

Therefore,  be  it  resolved  by  the  Board  of  Directors 
of  the  Illinois  Midwest  Joint  Stock  Land  Bank,  of 
Edwardsville,  Illinois,  that  the  offer  of  Koch  be  and 
the  same  is  accepted,  and  that  this  bank  shall  comply 
with  all  of  the  terms  and  conditions  of  said  offer,  and 
that  the  assignment  of  said  mortgage  on  the  back 
thereof,  dated  November  29,  1932,  in  the  name  of  this 
Corporation  and  signed  by  Frank  Godfrey,  President, 
and  attested  by  Joseph  M.  Pyle,  Secretary,  and  the 
assignment  of  said  note  to  Koch,  bearing  the  same 
date,  by  said  officers,  be,  and  their  acts  are,  hereby 
ratified  and  confirmed. 

Be  it  further  resolved  that  one  of  the  conditions  in 
the  offer  to  purchase  said  note  and  mortgage  was  that 
the  Illinois  Midwest  Joint  Stock  Land  Bank,  of  Ed- 
wardsville, Illinois,  formerly  known  as  the  Midwest 
Joint  Stock  Land  Bank,  of  Edwardsville,  Illinois,  was 
to  join  in  the  suit  as  plaintiff  with  Koch  so  that  he 
could  acquire  all  of  the  rights  of  said  corporation 
under  the  note  and  mortgage  and  the  right  to  fore- 
close the  note  and  mortgage  in  order  to  protect  the 
interests  of  Koch.  It  is  further  resolved  that  all  of 
the  other  terms  and  conditions  in  said  acceptance  be 
by  said  corporation  complied  with  and  accepted  and 
carried  out,  and  that  the  President,  Frank  Godfrey, 
and  the  Secretary,  Joseph  M.  Pyle,  or  either  of  them 
or  their  successors  in  office  be,  and  they  are,  hereby 
authorized  to  carry  out  all  the  terms  and  conditions  of 
said  proposal  of  purchase,  which  Exhibit  was  certi- 
fied by  the  secretary  of  appellant  as  having  been 
adopted  on  December  1,  1932. 

No  delivery  of  the  note  and  mortgage  was  ever  made. 
Appellant  attempted  to  comply  with  the  conditions  of 
said  offer  contained  in  said  letter  and  acceptance  of 
the  same  by  appellant  and  found  that  it  could  not  ob- 
tain a  release  of  the  third  mortgage,  and  immediately 
wrote  a  letter  to  Koch  informing  him  of  such  fact  and 
asking  him  to  waive  such  conditions  as  could  not  be  met 
with.  Koch  replied  in  a  letter,  insisting  that  the  con- 
tract be  complied  with.     While  he  insisted  that  ap- 
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pellant  go  on  with  the  contract  as  made,  yet  if  appel- 
lant was  absolutely  unable  to  comply  with  part  of  it 
in  order  to  straighten  the  matter  out,  Koch  was  will- 
ing to  pay  $8,000.00  for  the  first  note  and  mortgage. 
That  is,  he  would  pay  $7,400.00  in  addition  to  the 
$600.00  that  appellant  already  had,  making  a  total  of 
$8,000.00.  Appellant  replied  that  it  was  not  certain 
that  the  executive  committee  would  approve  the  sale 
of  the  note  and  mortgage  at  the  purchase  price  indi- 
cated in  said  letter,  and  that  they  preferred  to  com- 
mence foreclosure  proceedings,  which  later  could  be 
dismissed  in  case  the  sale  was  made  to  Koch  and  ask- 
ing for  a  return  of  the  abstract  and  offering  to  return 
the  $600.00.  Koch  refused  to  accept  the  return  of  the 
$600.00  and  cancel  the  agreement,  and  insisted  that 
appellant  perform  the  conditions  of  the  contract,  and 
stated  that  he  had  purchased  the  farm  in  good  faith 
and  that  he  expected  appellant  to  go  through  with  its 
contract,  and  that  he  was  ready  and  willing  to  comply 
with  his  contract. 

Appellant  stated  that  it  did  not  recognize  any  con- 
tract as  existing  between  it  and  Koch,  and  that  it  had 
not  signed  any  contract,  and  its  board  of  directors 
was  not  willing  to  accept  the  sum  of  money  offered  for 
the  farm,  and  that  it  was  foreclosing  the  mortgage. 

Appellant  in  its  brief  contends  that  the  court  erred 
in  overruling  its  exceptions  to  the  Master's  Report, 
and  in  finding  that  the  equities  of  the  cause  were  with 
the  petitioner  and  that  he  is  entitled  to  the  relief 
prayed  for  in  his  intervening  petition ;  that  said  inter- 
vening petition  should  have  been  stricken;  that  the 
court  erred  in  decreeing  that  appellant  accept  the 
$8,250.00  from  Koch,  and  in  finding  that  Koch  was 
entitled  to  intervene  in  the  foreclosure  proceeding,  and 
in  amending  and  modifying  and  changing  the  decree  of 
foreclosure  and  sale,  of  April  21,  1933,  so  as  to  show 
Koch  to  be  the  owner  and  holder  of  said  note  and  mort- 
gage and  entitled  to  the  benefits  of  said  decree  in  lieu 
of  appellant  and  entitled  to  have  said  premises  sold 
under  said  decree,  as  amended,  changed  and  modified. 

Appellants  contends  that  no  contract  ever  existed 
between  it  and  appellee;  that  Exhibit  1  was  never 
signed  by  appellant  nor  were  its  terms  ever  accepted ; 
that  appellee  prays  for  an  order  substituting  him  as, 
complainant  in  the  foreclosure  proceeding  and  that  the 
decree  of  sale  be  so  modified  as  to  fully  protect  his 
rights  without  specifying  any  particular  contract  justi- 
fying such  relief ;  that  he  failed  to  mention  in  his  peti- 
tion any  specific  contract  or  what  his  rights  were  under 
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the  same ;  that  no  mutuality  is  shown  to  have  existed  at 
the  time  appellee  claimed  this  contract  (Exhibit  4) 
was  entered  into ;  that  when  it  notified  appellee  it  could 
not  get  a  release  of  the  third  mortgage  and  appellee 
not  having  waived  such  condition,  that  a  suit  for  spe- 
cific performance  would  not  lie,  and  the  filing  of  a  bill 
in  equity  to  compel  a  conveyance  without  the  perform- 
ance of  such  condition  would  not  effect  a  waiver ;  that 
the  subject  matter  of  the  alleged  contract  was  personal 
property,  the  note  and  mortgage,  and  that  the  general 
rule  is  that  equity  will  not  entertain  jurisdiction  for 
specific  performance  of  contracts  respecting  person- 
ality; that  the  decree  of  the  court  does  not  enforce 
either  of  the  alleged  contracts  according  to  their  terms. 

Appellee  says  that  no  claim  is  made  by  him  that 
Exhibit  1  ever  became  a  contract  between  the  parties, 
but  does  claim  that  this  Exhibit  1  and  the  facts  and 
circumstances  surrounding  its  drafting  are  material, 
and  discloses  that  he  was  interested  in  obtaining  title 
to  the  land  and  not  merely  in  the  mortgage  as  personal 
property;  that  his  letter  of  date,  November  26,  1932, 
(Exhibit  4,)  to  appellant  was  unqualifiedly  accepted  by 
it  by  resolution  adopted  by  its  board  of  directors,  and 
that  the  adoption  of  this  resolution  was  communicated 
to  his  agent,  and  that  such  offer  and  acceptance  re- 
sulted in  a  contract  between  the  parties ;  that  the  con- 
tract is  not  one  referring  to  personal  property.  The 
parties  had  in  mind,  through  all  the  negotiations  from 
the  very  beginning,  that  appellant  expected  to  take  title 
to  the  land  and  to  sell  the  same  to  appellee ;  that  appel- 
lee, in  his  intervening  petition,  waived  the  performance 
of  every  part  of  the  contract  except  the  assignment  of 
the  note  and  mortgage  to  him,  and  the  giving  of  the 
advantage  of  the  decree  of  foreclosure  to  him  upon  the 
payment  of  the  agreed  price. 

We  are  of  the  opinion  that  the  contention  of  appel- 
lant that  n,o  contract  ever  existed  between  it  and  appel- 
lee is  without  merit.  The  offer  made  by  appellee  in  his 
letter  of  date,  November  26,  1932,  and  the  acceptance  of 
the  same  by  resolution  passed  by  the  board  of  direc- 
tors of  appellant  resulted  in  the  making  of  the  contract 
between  the  parties,  and  there  is  no  merit  in  the  con- 
tention of  appellant  that  the  parties  did  not  contem- 
plate a  contract  until  the  conditions  set  forth  in  the 
letter  of  appellee  had  been  performed,  or  that  there 
was  a  want  of  mutuality  at  the  time  the  contract  was 
entered  into,  because  on  the  part  of  appellee  was  an 
offer  to  pay  the  sum  of  $8,250.00  cash  for  the  note  and 
mortgage  under  the  conditions  set  forth  in  the  letter, 


Page  11  Gen.  No.  8864 

and  on  the  part  of  appellant  was  an  acceptance  of  such 
offer  upon  the  terms  and  conditions  set  forth  in  said 
letter  by  resolution  of  its  board  of  directors. 

While  the  evidence  discloses  that  claims  were  made 
by  appellee  as  to  the  existence  of  other  and  different 
contracts,  there  can  be  no  controversy  as  to  whether 
the  contract  entered  into  by  the  offer  contained  in  the 
letter  of  appellee  and  the  acceptance  of  the  terms 
thereof  by  appellant  existed  between  said  parties. 
The  subject  matter  of  this  contract  was  the  pur- 
chase of  personal  property,  and  the  general  rule  is  that 
equity  will  not  entertain  jurisdiction  for  the  specific 
performance  of  contracts  relating  to  personal  prop- 
erty, unless  there  is  a  showing  that  the  relief  at  law 
might  not  be  adequate,  as  where  the  thing  contracted 
for  has  to  the  complainant  some  intrinsic  or  special 
value,  and  the  like.    Colin  v.  Mitchell,  115  111.  124. 

In  this  case  it  appears  from  the  evidence  that  the 
parties  had  in  mind,  from  the  beginning  of  negotia- 
tions, that  appellant  would  finally  take  title  to  the  land 
and  that  it  desired  to  sell  the  same  to  appellee.  Exhibit 
1  contemplated  a  foreclosure  of  the  mortgage  or  the  ob- 
taining of  a  deed  from  the  mortgagors  to  appellant, 
and  also  the  contract  as  finally  consummated  contem- 
plated a  foreclosure  of  the  mortgage,  and  the  purpose 
of  the  parties  was  to  have  appellee  acquire  title  to  the 
land  in  question ;  and  under  the  facts  as  disclosed  by 
the  evidence  a  court  of  equity  would  be  authorized  to 
entertain  jurisdiction  of  said  cause,  the  specific  per- 
formance of  such  contract  being  the  only  means  by 
which  appellee  could  obtain  title  to  the  real  estate. 

The  existence  of  a  remedy  at  law  does  not  deprive 
equity  of  jurisdiction  unless  such  remedy  be  adequate. 
That  is,  it  must  be  clear,  complete,  and  as  practical  and 
efficient  to  the  ends  of  justice  and  its  prompt  adminis- 
tration as  the  remedy  in  equity.  McGitmiss  v.  First 
National  Bank  of  Canton,  214  111.  App.  295-299 ;  People 
v.  Bordeaux,  242  111.  327-333;  Barton  v.  DeWolf,  et  al, 
108  111.  195-197. 

"The  rule  'is  not  to  entertain  jurisdiction,  in  equity, 
for  a  specific  performance  of  agreements  respecting 
goods,  chattels,  stock,  choses  in  action,  and  other  things 
of  a  merely  personal  nature ;  yet  the  rule  is  (as  we  have 
seen)  a  qualified  one,  subject  to  exceptions,  or,  rather, 
the  rule  is  limited  to  cases  where  a  compensation  in 
damages  furnishes  a  complete  and  satisfactory 
remedy.'  (2  Story's  Eq.  sec.  718.)  Thus  it  is  seen  that 
a  court  of  equity  will  not  exercise  jurisdiction  where 
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there  is  a  complete  and  satisfactory  remedy  at  law." 
Barton  v.  DeWolf,  et  al,  supra. 

Although  appellant  was  unable  to  procure  a  release 
of  the  third  mortgage  mentioned  in  the  letter  of  appel- 
lee in  his  offer  to  buy  the  note  and  mortgage,  yet  appel- 
lee had  a  right  to  waive  such  condition  and  the  filing  of 
his  intervening  petition,  and  offer  to  accept  the  note 
and  mortgage  without  a  compliance  on  the  part  of  ap- 
pellant of  such  condition  was  a  waiver  thereof. 

Courts  of  equity  will  not  deny  specific  performance 
of  a  part  of  a  contract  which  is  capable  of  being  per- 
formed because  the  contract  as  a  whole  is  incapable 
of  performance.  Kuhn  v.  Sohns,  324  111.  48-54;  Moore 
v.  Gariglietti,  228  id.  143 ;  Work  v.  Welsh,  160  id.  468 ; 
Shirley  v.  Spencer,  4  Gilm.  583. 

Appellant  denied  the  existence  of  a  contract  between 
it  and  appellee  whereby  it  agreed  to  assign  the  note  and 
mortgage  in  question  to  appellee,  and  appellee  was 
compelled  to  resort  to  a  court  of  equity  in  order  to  pro- 
tect his  rights  under  such  contract,  and  it  would  ap- 
pear that  appellant  is  estopped  from  now  urging  that 
it  could  not  procure  a  release  of  this  third  mortgage 
and  claiming  that  as  appellee  refused  to  waive  such 
condition,  that  he  could  not  enforce  his  rights  in  a 
court  of  equity  and  require  appellant  to  perform  its 
contract  without  obtaining  such  release. 

Where  a  party  to  a  contract  refuses  to  perform  and 
bases  his  refusal  on  one  ground  he  waives  all  other 
grounds,  and  is  estopped,  when  suit  is  brought,  from 
setting  up  other  grounds  for  his  refusal.  KusJca  v. 
Vankat,  341  111.  358. 

Courts  of  chancery  have  a  large  discretion  in  this 
class  of  cases.  It  is  a  judicial  discretion,  to  be  exer- 
cised in  conformity  with  certain  fixed  and  well  recog- 
nized principles  which  govern  courts  of  equity  and  is 
therefore  subject  to  review.  A  court  of  review,  how- 
ever, before  interposing  in  any  case  must  be  able  to 
say  there  has  been  an  abuse  of  this  discretion.  It  re- 
sults from  this  general  principle,  that  every  case  of 
specific  performance  must  necessarily  depend  in  a 
large  degree  upon  its  own  special  circumstances.  Cohn 
v.  Mitchell,  115  111.  124-131. 

We  are  of  opinion  that  under  the  facts  in  this  case 
that  the  decree  of  the  circuit  court  should  be  affirmed. 

Affirmed. 

(Fifteen  pages  in  original  opinion) 
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Mr.  Justice  Davis  delivered  the  opinion  of  the  Court. 
This  case  originated  in  the  County  Court  of  Chris- 
tian county  by  the  filing  of  a  petition  in  the  estate  of 
Levi  Walker,  deceased,  by  Isabel  Newton  Oliver,  appel- 
lant, praying  that  an  order  be  entered  in  said  cause 
directing  the  administrator  de  bonis  non  with  will  an- 
nexed of  said  estate  to  transfer  to  her  a  certain  treas- 
ury note,  given  appellant  as  her  property;  said  note 
being  found  in  a  safety  deposit  box  in  an  envelope 
directed  to  her  upon  being  opened  at  the  death  of  said 
Levi  Walker. 

Levi  Walker  was  a  man  nearly  90  years  of  age  and 
lived  in  Pana,  Illinois,  with  a  Mrs.  Smith ;  he  died  in 
the  early  part  of  December,  1932.  During  his  life  time 
he  was  acquainted  with  Isabelle  Newton  Oliver,  who 
prior  to  her  marriage  in  February,  1934,  was  Isabelle 
Newton,  a  distant  relative  of  the  deceased,  residing  at 
Wood  River,  Illinois. 

On  November  28, 1932,  Levi  Walker  requested  Louise 
Gellmeier,  who  was  a  daughter  of  Mrs.  Smith  with 
whom  he  lived,  to  write  the  following  letter  for  him, 
addressed  to  Isabelle  Newton,  at  Wood  River,  Illinois :' 
"Dear  Isabelle: 

The  bonds  which  I  had  in  the  bank  at  Wood  River, 
Illinois,  I  brought  here  with  me  and  I  divided  them 
between  you  and  Mrs.  Smith,  with  whom  I  live.  When 
I  die  Mrs.  Smith  will  send  a  telegram  for  you  to  come 
to  my  funeral.  I  want  you  to  write  me  when  you  have 
any  good  news.  I  like  to  hear  from  you.  Your  part 
is  in  an  envelope  for  you,  unless  something  happens, 
and  Mrs.  Smith  will  see  that  you  get  it.  I  know  I  can 
trust  her." 

This  letter  was  signed, 

"Louise  Gellmeier, 
Levi  Walker." 

Mrs.  Gellmeier  testified  she  wrote  the  letter  and  that 
her  name  and  the  name  of  Mr.  Walker  were  signed  to 
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the  letter,  and  that  he  signed  his  name  in  her  presence. 
She  testified  that  she  did  all  of  his  correspondence,  and 
that  Mr.  Walker  was  an  old  man  but  was  not  sick  and 
had  not  been  in  bed ;  and  that  he  had  gone  to  an  under- 
taker and  made  provisions  for  his  burial;  that  her 
mother,  Mrs.  Smith,  had  the  key  to  Mr.  Walker's  safety 
deposit  box;  the  key  was  given  to  her  by  Mr.  Walker 
on  the  day  that  Mr.  Walker  took  her  mother  down  to 
settle  up  this  business  at  the  bank.  This  was  a  short 
time  before  his  death,  a  week  or  so  before  the  letter 
was  written.  The  key  was  not  given  to  my  mother  in 
my  presence,  but  when  she  came  out  of  the  bank  she 
said  she  had  it,  and  I  saw  it,  There  were  two  letters 
found  in  his  box,  one  addressed  to  my  mother  and  the 
other  letter  in  the  box  to  Isabelle  Newton. 

Appellee  was  sworn  as  a  witness  and  testified  that 
she  was  notified  of  the  death  of  Levi  Walker,  and  went 
to  Pana  and  took  the  letter  with  her,  and  was  told  by 
Mrs.  Smith  that  she  could  not  get  the  bond  for  her  and 
advised  her  to  employ  a  lawyer. 

It  was  stipulated  between  the  parties  that  when  the 
box  was  opened  they  found  an  envelope,  marked  "Isa- 
belle Newton,  AVood  River,  Illinois,"  and  found  a 
$500.00  bond  in  the  envelope ;  that  it  was  taken  by  the 
executor  after  the  will  was  admitted  to  probate,  and 
that  the  will  was  found  in  the  box  after  the  death  of 
Levi  Walker.  The  will  was  offered  in  evidence  and 
was  executed  on  July  2,  1928,  and  disposed  of  all  of  his 
property  of  every  kind  and  nature.  Upon  a  trial  of 
said  cause  in  the  County  court  an  order  was  entered 
granting  the  prayer  of  the  petition  and  directing  Wal- 
ter Kuhn,  administrator  de  bonis  non  with  will  an- 
nexed, of  the  estate  of  Levi  Walker,  deceased,  to  de- 
liver to  the  petitioner  one  U.  S.  Treasury  note,  de- 
scribed in  the  petition ;  said  bond  being  for  the  sum  of 
$500.00. 

An  appeal  was  taken  by  said  administrator  de  bonis 
non  with  the  will  annexed  of  the  estate  of  said  deceased 
to  the  Circuit  court  of  Christian  county,  and  upon  a 
trial  of  said  cause  it  was  ordered  by  said  court  that 
judgment  be  entered  in  favor  of  the  executor  and  that 
the  petitioner  pay  the  costs,  and  said  cause  is  here  on 
appeal  taken  by  said  petitioner. 

It  is  contended  by  appellant  that  the  circuit  court 
erred  in  holding  there  was  no  sufficient  delivery  of  the 
subject  matter  of  the  gift  in  question  upon  the  facts 
shown ;  that  a  gift  causa  mortis  is  consummated  when 
there  is,  as  here,  a  delivery  symbolically  had  to  one  of 
two  donees  and  the  gift  is  otherwise  complete. 
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In  Telford  v.  Patton,  144  111.  611-619,  it  is  said: 
"There  are  three  requirements  necessary  to  constir 
tute  a  donatio  causa  mortis :  1,  the  gift  must  be  with 
a  view  to  the  donor 's  death ;  2,  it  must  have  been  made, 
to  take  effect  only  in  the  event  of  the  donor 's  death  by 
his  existing  disorder;  3,  there  must  be  an  actual  de- 
livery of  the  subject  of  the  donation."  See  also,  Chi- 
cago Savings'  Bank  &  Trust  Co.  v.  Colin,  197  111.  App. 
326-328. 

To  constitute  a  valid  gift  inter  vivos,  possession  and 
title  must  pass  to  and  vest  in  the  donee  irrevocably. 
In  this  respect,  alone,  a  gift  causa  mortis  differs  from 
a  gift  inter  vivos,  as  in  the  case  of  the  former  it  is 
revocable  on  the  recovery  of  the  donor,  therefore  a  pro- 
posed gift  to  take  effect  only  upon  the  death  of  the 
donor,  being  in  its  nature  testamentary,  will  not  be 
sustained  as  a  gift  causa  mortis.  The  donor  must  part 
with  all  control  of  the  property  in  order  to  make  a 
valid  gift.  If  he  reserves  any  right  or  title,  the  gift 
will  be  incomplete.  Bamum  v.  Reed,  136  111.  388-398. 
In  this  case  there  was  no  gift  inter  vivos,  nor  was  such 
a  gift  even  contemplated. 

Anticipation  of  death  being  the  legal  motive  of  mak- 
ing the  gift,  it  follows  that  the  donor  must  anticipate 
death  from  some  existing  infirmity  or  impending  peril. 
It  can  hardly  be  contended  that  at  the  time  that  it  is 
claimed  that  the  gift  causa  mortis  was  made  that  Levi 
Walker  anticipated  death  from  any  existing  infirmity 
or  impending  peril.  He  was  about  ninety  years  of  age, 
but  was  not  sick  and  had  not  been  in  bed,  and  although 
he  had  gone  to  an  undertaker  and  made  provision  for 
his  burial,  yet  it  does  not  appear  that  his  expectation 
of  death  was  other  than  that  general  expectation  that 
all  rational  persons  of  mature  years  have,  that  they 
must  die  sometime,  and  that  because  of  advanced  years 
that  death  might  be  expected  at  any  time. 

The  only  evidence  of  a  gift  causa  mortis  is  contained 
in  the  letter  written  by  Levi  Walker  to  Isabel  Newton, 
in  which  he  informed  her  that  he  had  the  bonds  with 
him  that  had  been  in  the  bank  at  Wood  River,  Illinois, 
and  that  he  had  divided  them  between  her  and  Mrs. 
Smith,  with  whom  he  lived;  that  when  he  died  Mrs. 
Smith  would  send  her  a  telegram;  that  her  part  was 
in  an  envelope,  unless  something  happened,  and  Mrs. 
Smith  will  see  that  you  get  it. 

From  this  letter  it  clearly  appears  that  his  intention 
was  to  give  Isabel  Newton  the  bond  referred  to,  but 
that  she  was  not  to  come  into  possession  of  the  same 
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until  after  his  death,  and  not  then  if  something  should 
happen,  thus  still  retaining  control  over  the  disposi- 
tion of  the  subject  of  the  gift. 

There  must  be  an  actual  delivery  of  the  gift  to  the 
donee  so  as  to  transfer  possession  to  him,  but  a  deliv- 
ery to  a  third  person  for  the  benefit  of  the  donee  will 
be  sufficient  provided  the  donor  parts  with  all  control 
over  the  subject  of  the  gift;  but  as  long  as  the  donor 
retains  control  over  it  the  holder  is  regarded  as  his 
agent,  and  the  direction  to  keep  it  for  the  donee  will 
not  amount  to  any  present  delivery  sufficient  to  create 
a  donatio  causa  mortis.  The  only  evidence  that  Levi 
Walker  ever  made  a  delivery  of  the  bond  in  question 
was  the  stipulation  contained  in  the  record  that  the 
bond  was  found  in  his  safety  deposit  box  in  the  bank 
in  an  envelope  upon  which  the  name  and  address  of 
Isabelle  Newton  was  written,  and  the  evidence  that 
Walker  delivered  a  key  to  his  box  to  Mrs.  Smith.  He 
never  delivered  the  bond  to  Isabelle  Newton,  nor  to 
any  third  person  for  her,  but  retained  the  same  in  his 
safety  deposit  box  which  was  always  under  his  con- 
trol, as  shown  by  the  fact  that  upon  his  death  the  same 
was  turned  over  to  the  executor  of  his  will,  and  Mrs. 
Smith,  although  she  might  have  had  a  key  to  the  box, 
had  no  control  over  it  as  evidenced  by  the  fact  that 
she  informed  Isabelle  Newton  Oliver  that  she  could  not 
get  the  bond  for  her,  and  advising  her  to  employ  an 
attorney. 

We  are  of  opinion  that  two  essential  elements  of  a 
valid  gift  causa  mortis  are  lacking:  First,  the  evi- 
dence fails  to  show  that  the  gift  was  made  in  view  of 
his  death;  and  second,  no  delivery  of  the  bond  was 
ever  made. 

The  proposed  gift  to  Isabelle  Newton  was  intended 
by  Levi  Walker  to  take  effect  only  upon  his  death  and 
was,  therefore,  testamentary  in  its  nature  and  cannot 
be  sustained  as  a  gift  causa  mortis. 

The  judgment  of  the  Circuit  Court  of  Christian 
County  is  affirmed. 

Affirmed. 

(Five  pages  in  original  opinion) 
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Appeal  from  Circuit  Court  of 

St.  Clair  County. 


EDWARDS,  P.  J. 

Plaintiff  brought  suit  against  defendant  to  recover  damages  for 
injuries  claimed  to  have  been  sustained  by  falling  down  a  stairway  in  the 
Hotel  Belleville,  operated  by  defendant,  on  December  19,  1335 •   She  had  a 
verdict  for  $7,500,  upon  which  the  court  entered  judgment,  and  to  reverse 
which  defendant  prosecutes  this  appeal.   The  ground  alleged  for  recovery 
is  that  defendant  negligently  permitted  such  stairway  to  become  vet,  and 
thereby  dangerous,  and  further,  that  it  negligently  failed  to  keep  same 
properly  lightedj  in  consequence  of  which  plaintiff,  while  descending  the 
stairway,  fell  and  was  injured. 

Plaintiff's  contentions  are  that  the  stairway,  on  the  day  in 
question,  which  was  rainy,  was  made  wet  by  people  who  entered  the  hotel 
from  the  outside,  and  who  were  going  to  the  basement  by  these  stairs,  and 
vho  were  tracking  x?ater  from  their  shoes  upon  the  treads  of  the  steps;  thus 
causing  them  to  become  wet  and  slippery,  and  creating  a  dangerous  condi- 
tional which  was  accentuated  by  the  fact  that  the  stairway  did  not  have 
sufficient  light  to  disclose  such  situation;  and  further,  that  no  mats  were 


. 
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kept  on  the  lobby  floor,  at  the  head  of  the  stairs,  to  prevent  tracking 
of  water  on  the  steps. 

Appellant  raises  the  question  that  the  complaint  is  defective  for 
want  of  proper  averments;  the  answer  to  which  is,  that  defendant  did  not 
attack  the  complaint  in  the  trial  court,  but  filed  an  answer  thereto, 
upon  which  issue  was  joined  and  the  cause  tried;  hence  the  objections  now 
urged  are  held  waived.   Sec.  42  (3)  of  the  Civil  Practice  Act,  provides, 
that  "all  defects  in  pleadings,  either  in  form  or  in  substance,  not  ob- 
jected to  in  the  trial  court,  shall  be  deemed  to  be  waived." 

It  is  earnestly  contended  that  the  court  should  have  sustained 
defendant's  notion  for  a  directed  verdict  at  the  close  of  plaintiff's 
case. 

The  stairway  in  question  descended  from  the  lobby  of  the  hotel 
to  the  basement,  where  were  located  a  coffee  shop,  barber  shop  and  lava- 
tory.  It  was  somewhat  circular,  winding  to  the  left,  the  seventeenth 
tread  from  the  top  extending  forward  to  form  a  platform  of  about  42  feet 
in  length  and  about  5  feet  wide,  ajid  from  this  platform  five  additional 
steps  ran  to  the  basement  floor.   The  treads  of  ths  steps,  as  well  as  the 
basement  floor,  were  made  of  terrazzo,  a  composition  of  cement  and  marble, 
t  .e  treads  being  about  one  foot  wide  and  the  risers  six  inches  high,  while 
on  either  side  of  the  stairway  was  a  hand  rail  for  the  convenience  of 
those  using  it  as  a  passageway.   The  upper  part  of  the  stairway  was  lighted 
by  the  daylight  from  the  lobby.   About  the  twiddle  of  the  stairs  vas  an 
electric  light,  of  60-watt  capacity,  on  the  left  wall;  and  at  the  foot  of 
the  steps,  suspended  from  the  coiling,  a  100-watt  light. 

Plaintiff  testified  that  on  the  day  in  question  she  came  to  the 
hotel  about  2  o'clock  A.  :  .,  to  visit  the  barber  shop  in  the  basement, 
conducted  by  her  brother,  for  the  purpose  of  having  her  hair  cut,  and 
also  to  d-liver  to  hex  brother  a  pair  of  trousers  .  hich  he,  by  telephone, 
had  requested  her  to  bring  to  him.   That  it  was  raining,  and  that  she  saw 
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moisture  on  the  lobby  floor  at  the  head  of  the  stairs,  presumably  tracked 
In  by  persons  entering  the  hotel  from  out,  of  doors.  That  she  started  to 
descend  the  steps,  with  her  hand  on  the  railing,  and  that  when  she  reached 
the  platform,  her  feet  went  out  from  under  her,  and  she  slid  the  remaining 
five  steps  to  the  basement  floor-   That  her  coat,  which  was  dry  when  she 
Came  in,  ivas,  after  the  fall,  wet  on  the  back,  but  not  in  front.   That  the 
Itairway  seemed  dark,  and  that  she  just  followed  it  down;  and  that,  as  a 
result,  she  sustained  a  fractured  coccyx,  and  internal  abdominal  injuries. 
Fred  Sturm,  a  barber,  and  brother  of  plaintiff,  testified  that  he 
helped  pick  her  up  after  she  had  fallen;  that  her  coat  was  wet  on  the 
back,  but  not  in  front,  and  that  ho  noticed,  at  that  time,  water  on   the 
steps.   He  further  stated  that  he  had  gone  up  this  stairway  shortly  be- 
fore that  time  to  texephone  his  sister,  and  afterwards  retraced  his  steps, 
but  did  not,  at  either  of  such  times,  observe  any  moisture  on  the  steps. 

Lindell  Sfiley,  colored  porter  for  Sturm,  was  called  as  a  witness. 
He  stated  that  the  basement  floor  was  tracked  with  water  from  the  shoes 
of  those  who  had  descended  the  stairs;  that  he  arrived  at  the  shop  about 
8  O'clock     .,  going  by  way  of  the  staircase;  that  he  saw,  at  about 
8:30  o'clock  A.  :..,  water  tracks  on  the  stairway;  that  he  saw  water  all 
the  way  down  the  steps;  that,  "I  saw  it  all  the  way  down  the  steps;  it  was 
easy  to  be  seen;  if  you  looked  right  down  you  couldn't  help  but  see  it;" 
that  there  '  Sre  puddles  all  the  way  down  the  stairs,  and  that  every  tread 
had  some  rater  on   it;  and  that  he  saw  plaintiff  just  after  the  fall,  and 
that  the  back  of  her  coat  and  her  left  glove  were  et. 

These  were  the  only  Itnessee  for  the  plaintiff  who  testified  to 
the  acciant,  or  the  con: ition  of  the  stairway  about  the  time  of  its  occur- 
rence.  In  addition,  plaintiff  proved,  over  the  objection  of  the  defendant, 
that  the  stairs  were  always  wet  from  the  tramping  of  people,  when  the  day 
was  rainy.   Defendant  insists  that  such  testimony  was  erroneously  admitted. 
However  that  may  be,  the  def en.  ant  likewise  introduce;:-  much  proof  to  the 
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effect  that  on  such  rainy  days,  the  stairs  -ere  not  wet  ox  damp.  By  so 
Ling,  defendant  precluded  itself  from  Questioning  the  court' b  ruling. 
Where  a  party  aoes  not  abide  its  objection,  but  makes  proof  of  the  same 
character  to  which  it  objected,  the  objection  is  waived.  Bogart  v.  Bra- 
zee,  331  111.,  161,    Kuhn  v.  Epstein,  233  111.,  555.   frhalen  v.  Stephens, 
193  111.,  131-   Moye*  v.  Swygart,  125  Hi.,  262. 

We  think  that  the  tendency  of  plaintiff  3  proof,  alone  and  undis- 
puted, was  to  fairly  establish  that  the  condition  of  the  stairway  was 
dangerous;  that  defendant  knew  same,  or,  that  the  condition  had  existed 
Bufficiently  long  so  that  by  the  exercise  of  reasonable  care  it  should 
have  known  it;  that  plaintiff  did  not  know  of  such  condition,  and  could 
not,  in  the  exercise  of  ordinary  care,  have  known  of  it;  that  she  was  not 
otherwise  guilty  of  negligence  which  proximately  contributed  to  the  acci- 
c  nt,  and  that  her  injuries  were  the  proximate  result  of  such  want  of 
care  on  the  part  of  defendant,   -here  such  is  true,  the  trial  court  has 
no  discretion,  but  must  submit  the  cause  to  the  jury  to  determine  the 
questions  of  fact.   Liolloy  v.  Chicago  Rapid  Trans.  Co.,  335  111.,  164. 
Libby,  McNeill  &  Libby  v.  Cook,  222  111.,  306.   The  motion  to  direct  a 
verdict  was  properly  denied,  at  the  close  of  plaintiff's  case. 

The  motion  was  renewed  at  the  close  of  all  the  evidence,  and 
again  denied;  which  ruling  is  also  assigned  as  error. 

The  testimony  of  defendant  sharply  contradicted  that  of  plain- 
tiff, upon  material  and  e^ential  matters,  as  we  shall  later  demonstrate. 
However,  even  so,  the  rule  is  as  stated  in  Libby,  McNeill  &  Libby  v. Cook, 
supra,  at  page  213:    "Evidence  fairly  tending  to  prove  the  cause  of  action 
set  out  in  the  declaration  may  be  the  testimony  of  one  witness  only,  and 
he  may  be  directly  contradicted  by  twenty  witnesses  of  equal  or  greater 
credibility^  still  the  motion  must  be  denied."   And  to  the  same  effect  is 
Pollard  v.  Broadway  Cent.  Hotel  Corp.,  353  111.,  312.   This  motion  was 
also  rightly  overruled. 
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The  further  contention  is  made  that  the  verdict  is  contrary  to  the 
Mii  ht  of  the  evidence.   '.Ye  have  quoted  the  salient  features  of  plain- 
tiff s  case,  as  it  bore  upon  the  condition  of  the  stairway  at  the  time 
of  the  accident.   'e  will  no1?  refer  to  the  proof  of  defendant,  bearing 
thereon. 

The  undisputed  proof  shows  that,  at  the  time,  a.  mat  lay  upon  the 
floor  at  the  head  of  the  stairs*   Without  going  into  a  detailed  discus- 
sion of  the  testimony  bearing  upon  the  matter  of  the  visibility  of  the 
stairway,  we  deem  it  sufficient,  to  say  that  we  are  satisfied  that  the 
proof  overwhelmingly  establishes  that  the  lighting  condition  of  the 
staircase,  at  the  time  in  question,  was  ampls  to  enable  anyone  traveling 
it  to  see,  if  they  exorcised  reasonable  and  ordinary  care,  all  the  steps 
thereof,  plainly  and  clearly. 

As  to  whether  the  steps  were  wet  on  the  morning  of  December  19, 
1933,  the  situation  is  entirely  different*   Mrs*  Chapman,  the  manager, 
Lucille  Miller,  Lillian  Keller  and  Dorothy  Growl,  dining  room  girls, 
raid  also  Austin  Berry  and  Richard  Gray,  bellboys,  testified  that  they 
saw  the  steps  about  the  time  in  question,  and  that  they  were  dry.   The 
bellboys  had  that  morning  traversed  the  steps  a  number  of  times,  and  saw 
no  -rater  upon  them.  Mrs.  Chapman,  immediately  after  the  accident,  togeth- 
er with  the  waitresses,  examined  the  steps  in  order  to  ascertain  what  had 
caused  Mrs.  Herman's  fall,  and  they  saw  no  water  or  dampness  on  the 
stairs.  It  was  testified  to  by  Lucille  Miller  and  Dorothy  Crowl  that 
plaintiff,  interrogated  as  to  the  cause  of  the  fall,  stated  that  she  had 
caught  her  heel  and  slipped,  or  that  she  slipped  and  tore  her  heel  off. 
Plaintiff  denies  such  statements,  though-  she  herself  testified  that  when 
she  fell  she  knocked  her  heel  off. 

This  testimony  was  all  direct  and  positive.  The  testimony  of 
the  witnesses  for  plaintiff  on  the  proposition  was  more  or  less  at  var- 
iance with  each  other*  For  instance,  the  testimony  of  Wiley  was  that 
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there  was  water  on  every  step;  "puddles  standing  all  over  the  stairway, 
it  was  easy  to  see,  and  if  you  looked  right  dom  you  couldn't  help  but 
see  it."    i<Iot  only  is  it  Improbable  that  enough  persons  would  have  de- 
scended the  stairway,  prior  to  9  o'clock  A.  liu,  to  have  tracked  suffi- 
cient water  from  a  rain,  to  have  caused  puddles  to  form  on  every  step, 
but  such  testimony  is  at  variance  with  that  of  Sturm,  who  said  that  he 
went  up  and  down  the  stairs  about  8:30  o'clock  A.  I!.,  and  did  not  see  any 
water  on  the  steps.    True,  he  says  that  he  was  not  especially  looking 
for  water,  and  was  bent  upon  other  things;  however,  if  the  water  was  on 
the  steps  at  the  time,  in  the  quantities  described  by  Wiley,  it  would 
have  been  noticeable  to  any  one  r;ho  had  occasion  to  use  the  stairs,  whether 
he  looked  for  it  or  not.  Furthermore,  it  contradicts  the  testimony  of 
the  plaintiff,  who  stated,  that  she  saw  water  at  the  top  of  the  stairs, 
but  none  on  the  steps  until  after  her  injury.   She  testified:   "It  was  a 
dark,  dreary  steps,  and  the  steps  seemed  dark  in  there;"  and  further 
said:   "If  there  would  h<:,ve  been  water  I  could  not  have  seen  it." 

■  iley  testified  that  anyone,  looking  down,  could,  not  help  but  see 
the  water,  while  the  plaintiff,  herself,  said  that  such  a  thing  was  impos- 
sible; saying,  to  use  her  own  words :   "Why,  I  know  on  terrazzo  floors 
you  can't  see  water."   notwithstanding  this,  her  brother  and  i.'iley  both 
■stated  that  they  readily  saw  it  on  the  terraazo  steps;   iley,  at  all  times, 
and  her  brother,  after  the  accident. 

Six  witnesses  for  the  defendant  testify  positively  and  clearly 
that  there  was  no  water  on  the  steps'   The  plaintiff  and  her  two  witnesses 
give  accounts  of  the  matter  "hich  contradict  each  other  in  material  par- 
ticulars; while  those  of  the  defendant  are  harmonious,  that  the  stairs 
were  dry. 

,'e  are  of  the  opinion  that  a  verdict  based  upon  the  premise  that 
the  stairs  were  wet  at  the  time  in  question,  or  that  the  passage  was  not 
properly  or  sufficiently  lighted,  is  against  the  manifest  weight  of  the 
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evidence.   ?Jhere  such  is  true,  it  is  the  duty  of  the  trial  court,  upon 
motion,  to  set  aside  the  verdict  and  a^  arc  a  new  trial.   Failure  to  do  this 
is  error,  for  which  a  judgment  must  be  reversed.   Donelson  v.  East  St. Louis 
Ry.  Co.,  335  111.,  625«   ^elden  v.  Innis,  84  Hi.,  73-   In  our  opinion  the 
court  should  have  sustained  the  motion  for  a  new  trial. 

Defendant  asks  that  we  reverse  the  judgment,  with  a  finding  of 
fact.   This,  upon  the  record,  we  cannot  do.   A.s  we  have  previously  indi- 
cated, the  evidence  for  the  plaintiff  tended  to  support  the  cause  of  ac- 
tion, and  "here  such  is  the  fact,  the  Appellate  Court  is  not  authorised 
to  reverse  the  judgment,  with  a  finding  of  fact;  but  if  It  finds  the  ver- 
dict to  be  manifestly  against  the  weight  of  the  entire  evidence  in  the 
case  must  reverse  the  judgment  rand  remand  the  cause  to  the  trial  court} 
as  held  by  the  Supreme  Court  in  the  recent  case  of  Pollard  v.  Broadway 
Cent.  Hotel  Corp.,  supra,  at  page  333.   And  to  the  same  effect  are,  iirich 
v.  Forschner  Contracting  Co.,  313  111.,  343.   Collins  v.  Kurth,  333  111., 
25C.   Kinsey  v.  Zimmerman,  339  111.,  75. 

Certain  errors  in  the  admission  and  exclusion  of  evidence,  and  in 
the  failure  of  the  court  to  incorporate  in  its  charge  a  suggestion  of- 
fered by  defendant,  are  urged*  However,  upon  the  record  as  made,  re  do 
not  think  any  prejudicial  error  was  committed  by  the  court  in  any  of 
these  par  :■  i  culare . 

For  the  failure  to  sustain  the  motion  for  a  new  trial,  the  judgment 
is  reversed,  and  the  cause  is  remanded* 


lever aed  and  remanded* 
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STATE    CF    I1L1,. /LZ  / 

APPELLATE  COURT" 
FOURTH   DISTRICT 
OCTOBEE    1~  RM,    A.    D.    19o4. 


Term  Ko.    27 


p-endaf  ::o.  *27 


K.    J.    K.    EECXLR, 

Complainant  end   Appellant, 


vs. 


CITY  OF  WEST  FRAEK- 
FOF.T,  iiliacis, 

Defendant  and  Appellee, 


AP^l AL  FROM  THE 
CIRCUIT  COURT  T 
RE  '  iKLIB  COUSTY, 

ILLINOIS. 


YJ    r 


Murphy ,  J : 

In  1918  the  City  of  '  est  Frankfort,  appellee 
herein,  initiated  and  carried  through  to  completion  local  improve- 
ment  project  "o.  4  and  by  the  ordinance  authorizing  the  improve- 
ment p] oviced  that  the  contractor  should  he  paid  in  part  in  bonds. 
The  maturity  oi  tne  toads  was  divided  into  installments,  the 
If. st  or  the  tenth  installment  falling  due  in  September  1928.   The 
bonus  ana  interest  accruing  thereon  lo  uate  oi  maturity  were  to  be 
p;  id  for  in  part  by  special  assessment  against  the  property  abutt- 
ing on  the  local  improvement  and  the  balance  by  tne  city  ts  public 
beneiits. 

Appellant  feer«  in  became  the  o\  ner  oi'  twenty- six 
of  said  londs  of  the  face  value  of  .,^000  each  and  were  of  the  seventh, 
eighth,  ninth  and  tenth  installments,  falling  due  in  the  years  1925, 
192b,  1927,  1928,  respectively.   All  bonds  of  the  installment:  prior 
to  the  seventh  were  prid  in  full  and  all  the  bonds  of  the  seve.-th, 
eighth,  ninth  anu  tenth  installments  other  than  those  owned  by 
appellant  were  paid,  with  the  exception  of o one  $500  bond.   The  inter- 
est accruing  on  appellant's  bonds  prior  to  the  cate  ot   maturity  ks 
pi.  id.   Ihe  bonds  did  not  cont;  in  any  provision  for  interest  if  not 
paid  at  maturity. 

Appellant  liled  his  bill  in  the  circuit  court 
of  Franklin  County  against  the  City  oi  est  Frankfort,  i   rpellee 
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herein,  praying  for  an  accounting  of  the  funds  collected  by  appellee 
on  st id  improvement  project.   Upon  hearing, the  chancellor  found 
that  appellee  had  collected  on  the  seventh,  eighth,  ninth  and  tenth 
installments  a  total  of  ^9,897.03,  which  amount  had  been  diverted 
by  appellee  for  other  purposes-,   l'he  court  further  found  that  tne 
amount  which  appellee  was  to  pay  as  public  benefits  was  fib, 310. 80. 
The  evidence  shows  that  levys  had  been  nude  by  appellee  during  the 
ye.- rs  of  the  maturities  of  the  various  installments  in  sufficient 
amounts  to  pay  all  of  se id  public  benefits  and  that  appellee  had 
used  the  amount  so  collected  for  other  pur-posts.   The  court  fo^/id 
that  appellee  had  violated  its  duties  as  trustee  and  it  was  ordered 
that  appellee  pay  appellant  the  amount  of  the  face  of  the  bonds, 
$13,000. ,  without  interest. 

Appellant  filed  his  notice  of  appeal  to  this 
c^urt  and  pursuant  to  sub— paragraph  o.   Rule  30  oi  the  Supreme  Court 
Rules,  355  111.  32,  limited  Lis  appeal  to  that  part  of  the  decree 
wherein  the  co^rt  failed  and  refused  to  include  in  ss-id  judgment 
interest  on   stid  bonds  froa  date  of  maturity  to  date  of  trial  which 
interest  amounted  to  SI;4,S91.60.   In  Lis  notice  of  appeal,  he  prays 
that  this  court  reverse  that  part  of  the  dee: ee  which  provided  fur 
the  payment  of  §1^,000  ana  to  enter  judgment  here  for  $13,GG0  plus 
the  interest  or  a  total  of  $17,291*60,  or,  that  the  decree  be  re- 
versed and  remanded  to  the  lower  court  with  instructions  to  allow 
interest* 

Appellee  filed  its  notice  of  appearance  in  this 
court  pursuant  to  Rule  35  and  Las  not  by  said  appearance  appealed 
from  any  part  of  s<  id  decree. 

The  only  Question  presented  on  this  record  is 
whether  tLe  court  erred  in  not  allowing  appellant  interest  on  his 
bonds  from  date  of  maturity  to  dj;te  of  trial. 

The  evidence  shows  and  the  court  so  loun^  that 
the  city  bad  collected  from  the  property  owners  v9,897.03  which 

2. 
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should  apply  on   the  payment  of  the  bonds  bat  which  had  been  di- 
verted to-,  other  purposes.   It  also  appears  that  the  city  by  its 
general  appropriation  ordinances  had  levied  and  collected  for  the 
purpose  of  paying  piblic  benefits  a  sufficient  amount  to  have 
paid  in  lull  all  its  liability  in  local  improvement  projects, 
incl.ioing  the  one  in  question  and  that  it  had  also  diverted  the 
money  belonging  to  this  fund. 

The  general  rule  is  that  a  municipality  is 
not  liable  for  interest  t\t  there  is  ^  veil  recognized  exception 
to  that  r-  le  which  is  that  where  money  is  wrongfully  obtained  or 
where  it  is  lawfully  obtained  r^nti  unlawfully  and  wrongfully  with- 
held, the  municipality  is  liable  for  interest  to  the  same  extent 
as  a  private  person.   Yider  v.  City  of  Chicago,  I04  111.  o54; 
City  of  Danville  v.  Danville  Hater  Co.,  ISO  111.  Zb§;    City  of 
Chicago  v.  northwestern  mutual  life  Ins.  Co.,  218  111.  40;  Conway 
v.  City  of  Chicago,  257  111.  128. 

In  Rothschild  v.  Village  of  Calumet  Bark, 
350  111.  330,  on  page  341,  in  passing  upon  the  same  question  as 
involved  in  this  case,  the  court  st:id,  ''The  plaintiff  in  error 
objects  to  the  decree  because  of  the  award  of  interest  to  the 
defendant  in  error  from  th*  maturity  of  the  bonds  end  coupons 
to  the  date  of  the  deciee.   The  bonds  md  the  coupons  do  not 
provide  for  the  payment  of  Interest  after  maturity,  and  it  is 
argued  that  there  is  no  provision  in  the  Local  Improvement  act 
for  the  payment  of  interest  on  e.n\r   bond  titer  the  maturity  of  tne 
bond,  or  the  assessment  levied  to  yt'j   the  bond,  or  on  any  past 
due  coupon.   She  liability  ol  the  villf.re  for  interest  in  this 
C£-  e  is  not  based  apon  its  undertaking  to  pay  interest.   The  suit 
is  brought  to  enforce  its  liability,  es  trustee,  to  pry  to  the 
holders  of  the  bonds  the  uoney  which  it  received  for  that  purpose, 
and  it  is  the  seme,  in  t fleet,  as  an  action  oj.  assumpsit  for  money 


Teru  So.  27  Agenda  Ho.  27 

had  and  received.   Interest  is  allowed  in  sich   actions,  under 
section  2  of  the  Interest  act,  on  money  had  and  received  to  the 
use  of  another  end  retained  without  the  owner's  knowledge.   The 
plaintiff  in  error  was  properly  charged  with  interest  on  the  a 
ainount  received  which  should  hare  been  paid  to  the  defendant  in 
error." 

Appellee's  contention  in  support  of  the  deeree 
is  that  appellant  is  chargeable  with  Irenes.   The  question  was  not 
raised  in  the  circuit  court  either  by  pie?  or  answer  snd  cannot 
be  raited  for  the  first  time  on  appeal*   Swanson  v.  Kohout,  £>04 
111.  606;   0*Halloran  v.  Fitzgerald,  71  111.  53;   talker  v. 
Denison,  86  111.  142. 

Furthermore,  we  are  at  a  loss  to  see  in  what 
way  laches  ooulu  be  pleaded  in  this  ease  against  the  payment  of 
interest  on  the  ^lo,000  when  the  decree  of  the  court  in  allowing 
the  principal  sua  has  not  been  appealed  from. 

Questions  have  been  raised  concerning  the 
right  of  a  city  to  concel  the  specie!  assessments  against  certain 
property  and  the  liability  of  the  city  to  the  bondholder  for  such 
action  but  inasmuch  as  the  record  discloses  that  the  city  had 
collected  more  than  a  sufficient  amount  ;o  pay  all  the  bonds 
outstanding  on  said  local  improvement  project  including  appellant's, 
and  is  unlawfully  withholding  it,  it  will  not  be  necessary  to 
consider  such  questions. 

For  the  reasons  assigned  the  decree  of  the 
lower  court  as  to  the  amount  of  said  judgment  entered  against 
appellee  is  reversed  and  the  clerk  o±  this  court  is  directed  to 
enter  a  judgment  against  appellee  for  #17,291.60  and  costs. 
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STATE  OF  ILLINOIS 

APPELLATE  COURT 

FOURTH  DISTRICT 

OCTOBER  TERM  A.  D.  1934 


TERM  NO.  4 


EDDIE  RAGAH,  ADMINISTRATOR 
OF  THE  ESTATE  CF  ANNIE  FOX, 
deceased. 
Plaintiff  and  Appellee. 


vs. 


THE  CLEVELAND,  CINCINNATTI, 
CHICAGO  &  ST.  LOUIS  RAILWAY 
COMPANY,  A  CORPORATION, 

Defendant  and  Appellant, 


AGENDA  NO,  2 


278  I.A.638 


APPEAL  FROM  THE 
CIRCUIT  COURT 

OF 
SALINE  COUNTY. 


ST08E,  T: 

This  suit  was  brought  by  Edcie  Ragan,  administrator  of 
the  estate  of  Annie  Fox,  deceased,  who  wis  killed  by  Appellant's 
train  No.  9  on  Vie   evening  of  March  8th,  1930,  at  a  crossing 
known  as  O'Gara  One  Mine  crossing  north-east  of  Harrisburg. 
Issue  was  joined  on  a  declaration  of  three  counts  and  a  plea  of 
the  general  issue.  The  jury  found  the  istues  for  Appellee  and 

assessed  his  damages  at  £3,000.  After  overruling  notions  fcr  a 
new  trial  and  in  arr^;  t  of  -'udgement  the  trial  court  entered 
-judgement  on  the  verdict.   Appellee  being  the  cause  here  on  Appeal 
The  first  count  of  the  declaration  alleges  general 


negligence  in  Appellant's  failure  to  ring  its  bell  as  prrsc  ibed 
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by  the  statute.  The  third  count  alleges  that  Appellant  created 
a  dangerous  condition  at  sa id  crossing  and  was  negligent  in  its 
-^-roach  thereto  in  not  blowing  itr.   whistle  as  proscribed  by  the 

statute. 

The  briefs  give  very  little  assistance  to  the  Court  In 
forming  a  mental  Mcture  of  the  sit  ation  at  t  is  crossing.   As 
best  we  can  a  :e  out  from  them,  a  s-'itch  engine,  on  the  day  ir. 
quest : on,  had  pus  ed  a  number  of  coal  cars  to  t  e  north-east  of 
the  crossing  so  that  persons  might  cross  through  the  gap  thereby  left, 
On  that  day,  Appellee's  Intestate  got  off  of  a  car  some  distance 
to  the  north  of  this  crossing,  followed  the  road  south  to  the 
railroad  tracks,  went  between  the  coal  cars  and  the  engine  and  in 
crossing  the  last  track  was  struck  by  the  train  and  hilled. 

There  is  conflict  in  the  evidence  ar  to  the  distance 
from  the  crossing  of  the  coal  cars.  There  is  also  conflict   s  to 
whether  Apne^ant's  servants  rang  the  bell  and  blew  the  whistle 
as  the  la  required  them  to  do.   The  Court  would  have  been  warrant- 
ed in  submitting  this  issue  to  the  jury  and  the  jury  m-ight  well 
have  found  that  Appellant  drove  its  train  at  a  rapid  rate  of 
speed  ut>  to  and  over  a  d^n  erous  crossing  made  extra  hazardous  by 
its  own  conduct.  However,  negligence  of  Appellant  standing  alo  e 
does  not  warrant  recovery.  The  element  of  reasonable  care  on  the 
part  of  Appellee's  intestate  is  an  essential  part  of  Appellee's 
right  to  recover.   Appellre  approached  this  crossing  w  en  it  was 
almost  dark.  Che  was  travel'  g  along  buildings,  between  an  engine 
on  her  right  ad  a  string  of  cars  u^on  her  left.  The  setting  of 
t'-^e  situation  cabled  u^on  her  for  the  exercise  of  caution*  The 
cars  inon  *~er  left  were  a  substantial  dirt   ce  to  the  north-east 
of  her,  making  due  allowance  for  the  di  ference  in  the  testimony. 
These  tracks  at  that  noir.t  ran  parallel.   She  could  have  s  en 
some  distance  up  the  track  in  the  direction  of  the  train  iad  she 
looked.   But  even  had  that  distance  been  slight,  there  was  still 
a  distance  after  she  passed  the  coal  cars  of  s~me  fret  betw<  en  the 
tracks  where  her  view  would  iave  been  wholly  unobstructed  !iad 
she  looked.   She  did  not  stop;  she  did  n  t  look;  she  did  not  listen 
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so  far  as  th*s  record  discloses*   Had  she  done  eit  er  she  wo  ;ld 
have  had  warning.  One  cannot  say  that  he  did  not  see  that  which 
if  he  ad  looked  he  must  have  seen.   In  ad  it  ion  she  was,  warned 
to  stay  back  by  a  number  of  men  standing  near  by.  She  did  not 
heed  this  but  stepped  in  front  of  tie  train  coning  directly  toward 
he.  with  its  headlight  burning.   In  Greenwald  v.  B.  &  0.  R.  R.  Co. 
332  111.  627,  the  court  said,  *The  rule  has  long  b  en  settled  in 
this  State  that  it  is  the  duty  of  persons  abo  t  to  cross  a  rail- 
road track  to  look  about  them  and  see  if  there  is  danger,  and  not 
to  go  recklessly  upon  the  track  but  to  take  proper  precaution  to 
avoid  accident.   It  is  generally  recognized  that  railroad  crossings 
are  dan  erous  places,  and  one  crossing  the  same  must  approach  the 
track  with  the  amount  of  care  commensurate  with  the  known  danger, 
and  when  a  traveler  o.i   a  public  highway  fails  to  use  ordinary  pre- 
caution while  driving  over  a  railroad  crossing,  the  general  know- 
ledge and  experience  of  mankind  condemns  such  conduct  as  negligence." 
To  the  same  effect  is  Provenzano  v.  I.  C.  R.  R.  357  111.  192.   This 
principle  applies  with  greater  force  to  a  pedestrian.   He  can  stop 
in  an  instant.   He  can  go  nearer  without  danger  and  thus  have  better 
opportunity  to  observe  danger.   There  is  little  or  no  excuse  for  a 
pedestrian  bei^g  hit  by  a  train.  The  evidence  of  Appellee  in  this 
case  not  only  does  not  show  that  his  intestate  was  in  the  exercise 
of  ordinary  care  for  her  own  safety  but  the  whole  evidence  shows  affir« 
matively  that  she  was  guilty  of  contributory  negligence  such  as  to 
bar  recovery. 

Much  argument  is  made  by  Appellant  and  much  useless 
r^oetition  of  statements  on  questions  not  necesrary  for  our  consider- 
ation in  deciding  this  case.  There  can  be  no  recovery  and  the  trial 
court  er^ed  in  not  instructing  the  iury  to  find  the  issues  for  the 
defendant.  The  -judgement  of  the  trial  co  rt  is  reversed. 

JUDGEMENT  REVERSED 
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STATS  OF  ILLIN  IS 
IPFELLATE  COURT 

FOURTH  DISTRICT 
OCTOBER  "" R:  A.  D.  1^34 
TER9  HO,  15  "DA  14. 


JOHN  8.  :.'^DIC,  Administrator 
of  the  Estate  of  ADELLEE 

".'T"rIG,  deceased, 

An  el lee. 


ROGER  GROCERY  and 
,  BAKING  COMPANY, 

Appellant* 


Appeal  from  the 
Circuit  Court  of 
Madison  County. 


STONE,  J: 

Apoellee  recovered  -Judgment  against  Appellant  in  the  sum  of 
$10,000  for  t'-.e  wrongful  death  of  his  wife,  Adellee  Y/edig,  who 
was?  killed  in  a  collision  between  Appellee's  car  and  Appellant's 
truck  and  trailer,  on  the  morning  of  February  11th,  1933,  on 
route  No.  3  of  the  state's  system  of  durable  hard  surfaced  roads 
in  the  village  of  Hartford. 

The  amended  declaration  contained  five  counts,  two  of  which, 
the  second  and  fifth,  were  withdrawn  during  the  trial.  The 
first  count  charges  common-law  negligence  in  stopping  and  per- 
mitting a  truck  to  stand  on  a  highway  without  having  any  light 
or  other  warning  thereon.  The  third  count  is  -oredicated  upon  the 
alleged  violation  of  a  statute  prohibiting  the  driver  of  a 
vehicle  to  stop  the  same  on  a  hard-surfaced  highway  so  that  there 
is  not  ample  room  for  two  vehicles  to  pass  upon  the  road.   The 
fourth  count  is  likewise  predicated  upon  a  statute  providing 
that  every  motor  vehicle  unon  any  highway  at  night  shall  exhibit 
a  lighted  lamp  showing  a  red  light  visible  in  the  reverse  direc- 
tion.  A  special  count  was  to  like  effect.   A  general  denial  was 
filed  to  the  declaration. 

Appellee  was  seriously  injured  in  the  sane  collision,  and 
has  since  died.  ,is  death  has  been  suggested  on  the  record  in 
tuis  court  and  Harriet  Scott,  administratrix  de  bonis  no  of  the 
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estate  of  Adelle  'Vedig,  deceased,  has  been  substituted  as  Appellee. 

On  the  morning  in  question,  Dr.  T7edig  with  his  wife,   Adelle, 
was  driving  from  Granite  City  to  their  home  in  .oodriver.   At  a 
point  *n  the  road  near  by  the  Hackethal  farm  there  is  an  S  curve. 
As  the  car  in  which  the  h'edigs  were  riding  neared  or  came  into  t  e 
beginning  of  this  curve  at  the  south,  another  car  cane  toward 
them  with  bright  lights  shining.   Dr.  V/edi.,  changed  the  lights 
he  was  using  from  bright  to  din  as  prescribed  by  the  statute 
but  the  other  driver  d"d  not.   The  cars  massed  each  other  safely 
and  Dr.  Wedig  again  turned  on  his  bright  lights.   As  he  did  so 
the  bulk  of  Appellee's  trailer  loomed  up  immediately  before  him. 
From  its  dimensions  it  was  much  like  a  box  car  used  on  railroads. 
Some  effort  was  made  by  the  Dr.  to  avoid  collision.  He  pot  on 
brakes  and  swerved  to  the  left.   Me  was  unable  to  avoid  hitting 
the  trailer  owever,  and  his  car  was  demolished  and  his  wife 
killed.   The  truck  and  trailer  were  standi ng  on  the  slab.   The 
evi donee  tends  to  show  that  the  fender  of  the  trailer  on  the  left 
hand  side  was  over  the  black  line  which  marks  the  center  of  the 
road.   The  truck  and  trailer  had  been  there  about  seven  minutes. 

Appellee  contends  that  at  the  time  of  the  collision  there 
were  no  lights  burning  on  the  rear  of  said  trailer  and  no  signals 
of  any  kind  given  for  the  protection  of  persons  who  might  be 
approaching  from  the  rear.   Certain  sections  of  the  statute  are 
pertinent  to  th^s  case.   Deleted  of  immaterial  matter  they  are 
as  follows: 

(a)  On  approaching  another  vehicle  proceeding  in  the  opposite 

direction,  and  when  within  not  less  than  250  feet  of  the  same, 

any  person  in  charge  of  a  motor  vehicle  equipped  with  electric 

headlights  shall  dim,  drop  or  extinguish  such  headlights. 

Cahill's  111.  Revised  Stat.  1*33,  Chap.  95  (a), 
Sec.  16  (e) 

(b)  vhen  imon  any  public  highway  in  this  state,  during  the 

period  from  one  hour  after  sunset  to  sunrise-'"*'-"  each  motor 

vehicle,    trailer  or   semi-trailer,    shall    also   exhibit   at    least 

one   lighted  lanro  which  shall  be   so   situated   as  to  throw  a  red 

light  visible    in  the   reverse    direction. 

Cahill's    111.   Revised  Stat.    1933,    Chap.    95   (a), 
Sec.    16    (a) 
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(c)  Ho  driver  of  a  vehicle  shall  sto  ^  the  same  on  any  durable 
hard  surface  state  highway  or  allow  it  to  stand  in  such  nosition 
that  there  is  not  ample  room  for  two  vehicles  to  pass  upon  the 

road. 

Cahill's  111.  Revised  Stat.  1933,  Chap.  121,  Par.  161  (2), 
Sec.  145  (f) 

Appellant  contends  that  its  truck  had  become  stalled  there, 
that  the  driver  was  unable  to  remove  it.   That  therefore  an 
emergency  existed,  but  that  lights  were  burning  on  the  rear  of 
its  trailer  and  th^t  there  was  also  a  large  reflecter  on  the  rear 
of  said  trailer. 

It  also  contends  that  the  Wedigs  were  guilty  of  contributory 
negligence  in  connection  with  the  collision  because  they  dimmed 
their  lights  when  passing  the  southbound  car.   Dr.  Wedig  did  what 
the  law  required  of  him  when  ho  dimmed  on  meeting  the  other  car. 
Surely,  it  is  not  negligence  for  one  to  do  that  which  the  law 
commands  him  to  do.  Neither  would  reasonable  minds  agree  that 
the  act  of  dimming  lights  on  the  meeting  of  cars  is  a  negligent 
act.  Reasonable  minds  have  spoken  affirmatively  on  that  subject 
and  their  opinion  and  their  will  have  been  expressed  in  an  act 
of  the  legislature.  So  far  from  being  a  negligent  act,  it  is  a 
wise  precaution  of  road  nolicy  in  this  state  and  indeed  a 
most  efficacious  one.  The  ".'edigs  were  not  guilty  of  contributory 
negligence  in  following  this  establiched  policy  which  has  its 
expression  in  the  letter  of  the  statute. 

Appellant  contends  that  the  blinding  light  coming  toward 
the  V?edig  car  was  the  proximate  cause  of  the  collision.  We  can 
not  find  warrant  for  this  contention  in  the  evidence.   Dr.  Wedig 
says  he  lust  couldn't  see.  That  was  exactly  the  condition  in 
the  Herberger  case  265  111.  Ipp.  403  and  in  the  Spiers  case  271 
111.  A.pp.  178.  Likewise  is  it  the  experience  of  every  driver. 
There  are  times  on  the  hard  roads  when  one  cannot  see  what  is 
ahead.   Doubtless  the  legislature  in  adopting  the  rules  of  the 
road  took  into  consideration  all  of  the  hazards  of  traffic, 
among  them  the  bright  light  driver;  and  no  doubt  the  strict  rule 
against  stopping  cars  :pon  the  slab  in  the  night  t^rne  was  one  of 


the  results   of  their  consideration.     The   bright  light  may  have 
contributed  to  the   injuries   and  death   in  question  but  the   fact 
remains  that   had  not   Appellant's  and   "Big  Box  car  Trailer"   been 
standing   in  the    highway,   there   would   have  been  no   collision. 
Every  man  who   drives  with  bright   lights  does  not   cause   a  collision. 
The   injuries   in  this   case   occurred  proximately  because  Appellant's 
equipage  was  standing  on  the   highway.      If  Appellant's   servant 
was  guilty  ot   no  negligence   and  was  where   he  was   as  a  matter  of 
right |   there   can  be  no  recovery,    but  that  does  not  change  the 
actual   fact   about   what   caused  the  wreck. 

"e    are   now  to   consider  whether  Appellant's    servant  was 
negligent    in  the  premises.      In  considering  his  testimony   it   must 
be  borne    in  mind  that   he  was   in  Charge   of  Appellant's  property 
and  answerable  to  Appellant  for  anything  that   happened  to   it. 
Likewise   a  woman  lost   her  life   on  account   of  the  alleged  negli- 
gence  of  this  servant.      Quite   likely  his   iob  depended  upon  the 
outcome   of  this  case  or  at   lest   he  believed   it   did.      It   cannot 
be   said  that   he  was   a  disinterested  witness.      He  was  evidently 
unfamiliar  with  this   car.      He   had   never   driven   it   over  this   road 
before.      If  he  had  been  a  tending  to  business,   he  would   have 
felt  the   sensation  of  h^s  engine   stopping  even   if  he   did  not  con- 
sider  it    -"mportant  to  naxe   an  examination  when  the  engine  began 
to   sr»it   some   distance  back.     Tlr  s  was  a  heavy   load.      After  his 
engine  died,   the   momentum  of  the   load  would   carry  the   car  far  enough 
to  run   it   off  the   slab.      If  the  shoulder  was   only  four  feet  wide 
he  could  have  driven  two  wheels  off  and  thus  have  alowed  room 
for  two   cars  to  have  passed.      Me   allowed   his  truck  and  trailer  to 
stand  on  the    slab  about   seven  minutes  during  which  he  made  no 
effort  for  the   safety  of  others   on  the  road.      He  was  standing  on 
the   right   side   of  his  truck  with   a  torch-light    in  his   hand,    when 
he   saw  the   Doctor's  car  60  feet   away.      He   says  himself  that   had 
he  run  back  there   he  might   have   gotten  there    in  tie.     As  to  the 
lights   on  this  trailer,   the   driver  of  the  truck  says  he  turned 
off  his  lights  to   save   his  battery  but  that   he  turned  on  his 
cowl  lights  and  that   that   also  turned  on  the  re^r  lights  on  the 
trailer.      One  witness  saw  lights   as   he   ap  roached.      One  witness 
did  not    see   any   such  lights.      It  was   kind   of   gray.      Everything 
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looked  alike.   If  the  lights  on  this  trailer  were  burning  it  seems 
quite  evident  that  Dr.  Wedlg  would  have  seen  them  long  before 
he  met  the  south  bound  cap.   At  any  rate  it  was  obviously  a 
question  of  fact  for  the  jury  whether  the  lights  were  on.   If 
they  were  not  on  under  the  circumstances  it  was  clearly  a  neglect 
of  duty  on  the  part  of  Appellant's  servant  as  well  s  a  violation 
of  the  law.   The  jury  has  found  that  Appellant  was  guilty  of 
negligence  which  caused  the  death  of  Appellee's  intestate.  he 
cannot  say  that  that  finding  was  against  the  manifest  weight  of 
the  evidence. 

Complaint  is  made  that  the  trial  court  did  not  secure  to 
Appellant  that  fair  and  Impartial  trial  which  the  law  demands. 
■7e  hive  examined  the  record  as  to  the  things  specifically  com- 
plained of.   Things  on  paper  do  not  always  appear  the  same  as 
they  do  when  they  are  said  and  done.  They  -re  easily  susceptable 
of  being  magnified.  h'e  have  the  greatest  respect  for  the  dis- 
tinguished iudge  who  sat  upon  this  case.  Had  the  things  complained 
of  been  called  to  his  attention  he  would  have  passed  upon  them 
in  a  manner  entirely  disinterested  and  unbiased.   Dr.  "/edlg,  when 
he  was  on  the  witness  was  in  a  serious  condition.  He  lias  since 
died.  He  was  reciting  details  of  an  incident  most  terrible  to 
him.   It  was  perfectly  proper  that  t  e  court  should  show  a  sympa- 
thetic attitude  to  him  providing  the  court  did  not  go  beyond 
the  bounds  of  propriety  and  we  do  not  believe  that  it  did. 

The  statement  of  the  witness  that  he  had  talked  to  the  In- 
surance man  is  not  in  the  class  of  statements  which  the  courts 
have  condemned.  So  far  as  this  record  discloses  the  person 
referred  to  was  not  in  any  way  connected  with  or  had  any  interest 
In  this  case.  Re  may  hive  been  some  person  engaged  in  the 
insurance  business  in  some  entirely  different  line  and  in  the 
dourt  room  as  a  spectator.  He  did  not  sit  at  the  counsel  table 
and  there  was  no  circumstance  to  connect  him  with  the  e  se .   The 
trial  judge  was  likewise  in  the  best  position  to  judge  the  effect 
if  any  of  this  incident.   Counsel's  reference  to  the  driver  of 
the  truck  as  a  scoundrel  was  not  of  the  character  to  be  pre  judical. 
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Appellant  his  waived  the  assignment  that  the  court  erred  in 
its  chirge  to  the  jury  be  not  arguing  it.  "e  assume  therefore, 
that  this  c-iSe  went  to  the  jury  under  proper  instructions  as  to 
the  law  applicable. 

We  find  no  reversible  error  in  this  record.  The  judgment 
will  therefore  be  affirmed. 


u^CKi  w 


■JUDGMENT  AFFIRMED. 
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)        Appeal  from  the 
vs.  ) 

) 

)       circuit  court  of 
OSCAR  T.  LIESE,  WALTER  E.  LIESE,     ) 
iENRY  LIBSS,  OSCAR  H.  LIPPERT,       ) 

doing  business  as  LIESE  )        St.  Clair  County. 

LUMBER  COMPANY,  ) 

Defendants-Appellants.   ) 


STCPE,  T: 

On  the  afternoon  of  December  5th,  1932  Appellee's  truck 
and  Appellants'  coupe,  loaded  with  lumber  were  brought  into 
collision  near  a  curve  in  ' itchell  Lane  west  of  and  near  the 
city  limits  of  the  city  of  Belleville.  Appellee  was  injured, 
as  were  his  two  children  and  his  truck.  He  brought  suit  in  the 
Circuit  Court  of  St.  Clair  County.   A  trial  was  had  on  an  amen- 
ded declaration  am1  a  plea  of  the  general  issue.   In  his  amended 
declaration  A^^el^ee  charged  that  he  was  driving  an  automobile 
0"-npd  and  operated  by  himself  in  an  easterly  direction  on  said 
highway;  that  he  was  ten  and  there  in  the  exercise  of  ordinary 
care  for  his  own  safety  and  for  the  safety  of  his  passengers  and 
his  nro-oerty.  That  Appellants  so  negligently  and  carelessly 
drove  and  operated  their  S'i5d  automobile  as  to  c  us   it  to  skid 
and  collide  with  Appellee's  truck;  that  by  reason  of  said  colli- 
sion Appellee  was  violently  thrown  against  various  parts  of  his 
said  truck  and  against  the  occupants  thereof  and  thereby  received 
divers  cuts,  bruises  and  wounds  upon  h's  shoulders  and  back; 


that  various   bones,    ligaments   and  othf  r  tissues    in   his   shoulders 
and  back  were  broken   and  contused  whereby  he  was   laid  up  and 
required  medical   aid  for  a  long  period  of  time,   that  he  suffered 
great  pain  and  that  he  was   unable   to  r>erform  his  usual  duties 
and  was   compelled  to   expend   large    suras   of  money    in  and   nbout 
being  healed  and  cured  of  his   injuries.      The   declaration  also 
charges  loss  of  his  property   and  doctor  bills  for  the  treatment 
of  his  children. 

The   .jury  found  the    issues  for  Appellee   and  assessed  his 
damages   at   $3500.      A  motion  for  a  new  trial  was  overruled  and 
judgment  was  rendered  on  the   verdict.     The  only  errors  assigned 
are  that  the  verdict   is  against   the   law   and  the  evidence;   the 
court   erred   in  the  admission  of  testimony  and  that  the   d -images 
are   excessive.      Appellee   cannot  be   charged  with  contributory 
negligence  for  his  truck  was   stopped  on  his  own  side  of  the  road 
when  the   cou^e   hit    it.      It   cannot   be   said  that  tha    court   should 
have   given  the   peremptory   instruction  on  any  other  theory   as  the 
court  was  fully  warranted  in  permitting  the    jury  to   decide  whether 
the    Appellants  were   guilty   of  negligence   wich  caused  Appellee's 
inju   ies.      Appellants*    servant   was   driving  a  loaded   car  on   a  /n/  aA 
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slick  road   at   a  rat*"   of  speed   at  which  he   couldfstop  when  he 
tried  to    in  time  to  prevent  the  collision.      He   could  have   stopped 
farther  back  without   question.      This  he   did  not   do   but  waited 
unt'l  he   got  to   a  point   at  which  he  must  have   tcnown  his  car  might 
skid  wen  he   nut  on  his  brakes.      The    -iury  found  for   Appellee  on 
this   issue   and  we   can  ot   say  that    it  was  not    justified  by  the 
evidence    in   so    finding. 

Complaint    is   made  that  the   verdict    is  excessive.      A   glance 
at   Appellee's    injuries   and  the   effect  thereof  refutes   this   conten- 
tion.     Appellee  was   seriously   and  nerm-nently   'njured   and  had 
large   expense    in  connection  therewith. 

No  question  of  law  is  presented  for  review  -sere.   Only  questions 
of  fact  which  the  jury  has  decided  adversely  to  An^ellants'  con- 
tention are  presented.  The  jury  was  the  final  arbiter  of  those 
questions. 

The  judgment  of  the  Circuit  Court  is  affirmed. 
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